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Pursuant to A.R.S. § 12-1841, Petitioners Jason Donald Simpson 

(“Simpson”) and Joe Paul Martinez (“Martinez”) hereby give notice that the 

Petitions for Special Action in the above-captioned appeals, which are to be 

consolidated pursuant to the Court’s order (Exhibit 1), allege that Arizona 

Constitution Article 2 § 22(A)(1)1 and A.R.S. §§ 13-3961(A)(3), (4) 2 (together the 

“Prop 103 Laws”) are facially unconstitutional because they fail to comply with 

due process. 

As required by A.R.S. § 12-1841, Petitioner provides the following 

information: 

1. Petitioners are represented by the following attorneys: 

Jean-Jacques Cabou (#022835) 
Sarah R. Gonski (#032567) 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona  85012-2788 
Telephone:  602.351.8000 

                                           
1  Arizona Constitution Article 2 § 22(A)(1) provides that “[a]ll persons 

charged with crime shall be bailable by sufficient sureties, except:  For capital 
offenses, sexual assault, sexual conduct with a minor under fifteen years of age or 
molestation of a child under fifteen years of age when the proof is evident or the 
presumption great.” 

 
2  A.R.S. §§ 13-3961(A)(3), (4) provide, in relevant part, that “[a] person 

who is in custody shall not be admitted to bail if the proof is evident or the 
presumption great that the person is guilty of the offense charged and the offense 
charged is . . . Sexual Conduct with a minor who is under fifteen years of 
age…Molestation of a child who is under fifteen years of age . . . .”   



-2- 

Brian F. Russo (#018594) 
LAW OFFICE OF BRIAN F. RUSSO 
45 West Jefferson Street, 10th Floor 
Phoenix, Arizona 85003 
Telephone:  602.340.1133 

Woodrow C. Thompson (#021356) 
Hannah H. Porter (#029842) 
GALLAGHER & KENNEDY, P.A. 
2575 East Camelback Road 
Phoenix, Arizona 85016 
Telephone: 602.530.8000 

Hector J. Diaz (Bar #020965) 
James L. Burke (Bar #011417) 
QUARLES & BRADY LLP 
Two North Central Avenue 
Phoenix, Arizona 85004-2391 
Telephone:  602.229.5200 
 

2. The case names, captions, and case numbers are set forth above.  

3. The claim of unconstitutionality is set forth more fully in the Petitions 

for Special Action, attached hereto as Exhibits 2 and 3 and incorporated herein by 

reference.  In sum, Petitioners assert that the Prop 103 Laws violate the Due 

Process Clause of the Fourteenth Amendment of the U.S. Constitution because (1) 

they do not “satisfy general substantive due process principles” and (2) they 

“impose punishment before trial.”  Lopez-Valenzuela v. Arpaio, 770 F.3d. 772 (9th 

Cir. 2014) (en banc). 

4. Petitioner Simpson is charged with offenses enumerated in A.R.S. 

§ 13-1405(A) and Petitioner Martinez is charged with violations of both A.R.S. 

§ 13-1405(A) and A.R.S. § 13-1410.  Petitioners sought pre-trial release subject to 
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appropriate conditions but were declared ineligible for bail pursuant to Arizona 

Constitution Article 2, § 22 and A.R.S §§ 13-3961(A)(3), (4).  Copies of the trial 

court rulings denying bail are attached hereto as Exhibits 4 and 5.  Petitioners are 

currently incarcerated.  Petitioners filed petitions for special action review with the 

Court of Appeals challenging the legality of their detentions and the 

constitutionality of Article 2, § 22 of the Arizona Constitution and A.R.S §§ 13-

3961(A)(3), (4). 

5. Oral argument in the Arizona Court of Appeals has been set for 11:00 

a.m. on Wednesday, January 13, 2016 for consideration by Judges Swann, Jones 

and Gould.  The Court has also indicated that any briefing submitted by the 

interested parties under A.R.S. § 12-1841 must be submitted by January 4, 2015. 
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Dated:  December 8, 2015 
 

Respectfully submitted, 

PERKINS COIE LLP 

By: /s/ Jean-Jacques Cabou 
Jean-Jacques Cabou (Bar No. 022835) 
JCabou@perkinscoie.com 
Sarah R. Gonski (Bar No. 032567) 
SGonski@perkinscoie.com 
2901 N. Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
Telephone:  602.351.8000 
Facsimile:   602.648.7000 

 
Brian F. Russo 
BRusso@att.net 
Law Offices of Brian F. Russo 
45 West Jefferson Street, 10th Floor 
Phoenix, Arizona 85003 
Telephone:  602.340.1133 
Facsimile:   602.258.9179 

Attorneys for Petitioner Joe Paul Martinez 
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 CLERK OF THE COURT 

HON. ROLAND J. STEINLE A. Chee 

 Deputy 

  

   

  

STATE OF ARIZONA ELIZABETH LOUISE REAMER 

  

v.  

  

JOE PAUL MARTINEZ (001) BRIAN F RUSSO 

  

 JUDGE SAM MYERS 

  

  

 

 

TRIAL CONTINUANCE PAST LAST DAY 

 

 

 

9;38 a.m. 

 

Courtroom CCB 1301 

 

State's Attorney:  as stated as above 

Defendant's Attorney:  Brian Russo and Jean-Jacques Cabou 

Defendant:   Present 

 

Court Reporter, Janell Rose, is present. 

 

A record of the proceeding is also made by audio and/or videotape. 

 

Argument is presented regarding the Defendant’s Motion for Pretrial Release.  

 

IT IS ORDERED taking the matter under advisement. 

 

The Court will rule as a LATER to this minute entry.  
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The Court is informed that the trial date is unrealistic. 

 

On the Court’s own motion,  

 

The Court finds that delay is indispensable to the interests of justice and that the 

following extraordinary circumstance(s) exist warranting the continuance: 

 

Pursuant to the local guidelines, the trial date having been computer generated, the 

trial date not being realistic, and based upon the complexity of the case, the review of the 

report of a forensic expert, as well as ongoing other investigations, the Court will adjust the 

trial date.  

 

The Defendant waived applicable time limits: 

 

IT IS ORDERED vacating the current trial setting of 12/2/2015 and resetting same to 

4/4/2016 at 8:00 a.m. before the Master Calendar Assignment Judge in Courtroom 5B in the 

South Court Tower.  All subpoenaed witnesses are to report to Courtroom 5B in the South Court 

Tower for trial and will be directed to the trial court from there. 

 

IT IS FURTHER ORDERED that all subpoenas shall remain in full force and effect. 

 

IT IS ORDERED setting Final Trial Management Conference (FTMC) on 3/29/2016 at 

8:30 a.m. before this division. 

 

There being no objection, 

 

IT IS ORDERED excluding time.  NEW LAST DAY:  5/4/2016. 

 

IT IS FURTHER ORDERED affirming prior custody orders. 

 

9:50 a.m.  Matter concludes. 

 

LATER: 

 

RULING 

 

The Court’s obligation is to follow the current Law enacted by the Legislature.  

 

IT IS ORDERED denying the Motion for Pretrial Release.  
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TRIAL MANAGEMENT ORDERS 

 

IT IS ORDERED that the Joint Pretrial Statement (JPTS) is due in this division by 5:00 

p.m., five (5) judicial days before the TMC which was set in the trial setting order or trial, if no 

TMC is set.  The Trial Management Conference shall be heard the morning of trial unless 

counsel requests an earlier date. 

 

Each Party must disclose the name of the Expert Witnesses no later than 3/4/2016. 

 

If the State and/or Defense wish to offer Expert evidence, the proponent of the evidence 

shall provide the name and address, the subject matter on which the expert is expected to testify, 

a summary of the facts and opinions to which the expert is expected to testify. 

 

Request to extend the deadline set this date must be done pursuant to Rule 15.6(d).  

Failure to request an extension may result in the preclusion of the evidence. 

 

IT IS FURTHER ORDERED that any disclosure and/or discovery shall be completed no 

later than seven (7) days prior to trial.  Any party seeking further disclosure and/or discovery 

after the discovery deadline shall seek leave of the Court by motion supported by affidavit to 

extend the time for disclosure and/or discovery.  Parties may extend the deadline by written 

stipulation which waives any objections to the late disclosure and/or discovery. 

 

IT IS FURTHER ORDERED with the JPTS, Counsel shall deliver to this division, copies 

of the following: 

 

A. A jointly-completed time and witness estimate list.  The Court will use the list to predict 

the length of the trial for the jurors and to direct Counsel to follow the trial time limits 

established.  Any time limitation set will be reasonable presumptive limits subject to 

modification upon a showing of good cause. 

 

B. A joint set of agreed-upon preliminary and final jury instructions.  This does not include 

Preliminary Criminal RAJI or Standard Criminal RAJI which the Court will give without 

request. 

 

C. Separate sets of requested instructions that have not been agreed upon.  Please read 

Rosen v. Knaub, 175 Ariz. 329, 857 P.2d 381 (1993).  Proposed voir dire questions which the 

Court will give.  
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In jury trial cases the parties shall jointly prepare a brief summary of the case which the 

Court will read to the jury at the commencement of voir dire. 

 

Any juror notebooks.  The Court encourages use of juror notebooks in appropriate cases.  

Stipulating the contents in evidence is necessary.  Key exhibits may be included, along with 

diagrams, photographs, and timelines. 

 

 MOTIONS IN LIMINE 

 

 Any motions in limine shall be filed thirty (30) days before the TMC is set and such 

motions must meet the test of State v. Superior Court, 108 Ariz. 396, 397, 499 P.2d 152 (1972):  

"The primary purpose of a motion in limine is to avoid disclosing to the jury prejudicial matters 

which may compel a mistrial."  See also, Ariz. Rules of Evidence, Rule 103(c).  A written 

response to a motion in limine may be filed no later than ten (10) days thereafter.  The Court will 

rule on the motions in limine without oral argument.  If the Court wishes to hear argument, the 

argument will be heard at the morning of trial if no TMC is set.  No replies shall be filed. 

 

PRETRIAL MOTIONS 

 

 All pretrial motions must be filed in writing twenty (20) days before TMC.   All motions 

must comply with Rule 35.1 including setting forth a sufficient factual basis for the motion.  

Failure to file a sufficient motion may result in the motion being denied without evidentiary 

hearing.  See: Rule 16.1[c] Rule 16.2[b]; State v. Londo 215 Ariz. 72 (App.) (2006); State v. 

Anaya 170 Ariz. 436, 443 (1992); State v. Wilson 164 Ariz. 406, 407 (1990) and State v. 

Alvarado 121 Ariz. 485 (1979).   

 

MARKING EXHIBITS 

 

The trial lawyers or their knowledgeable assistants shall appear in the division assigned 

by the Master Calendar Judge to present all exhibits.  The exhibits will be marked serially as they 

are listed in the LIST OF EXHIBITS which will be prepared by counsel and downloaded onto a 

disk which should be given to the clerk. The parties shall advise the division, referring 

specifically to the pretrial statement, which exhibits may be marked directly in evidence.  All 

exhibits will be clearly marked to correspond with the list provided.  Counsel is directed to meet 

in person to exchange the exhibits before coming to court.  Counsel will make sure that they do 

not bring to the clerk a set of exhibits that include duplicate exhibits.  Written stipulations to 

admit specified exhibits in evidence are encouraged.  
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The Court will hear and rule upon objections at the TMC.  The rulings will be stated on 

the record, using exhibit numbers. All objections to known exhibits and witnesses must be made 

before or during the Trial Management Conference or will be deemed to have been waived. 

 

IT IS FURTHER ORDERED that counsel, at the TMC, shall be prepared to discuss: 

 

A. Time limits in voir dire, opening statements, examination of witnesses and closing 

arguments. 

 

B. Stipulations for the foundation and authenticity of exhibits. 

 

C. Jury instructions (preliminary and final), juror notebooks (Counsel shall bring any 

proposed jury notebooks to the conference), mini-opening statements and voir dire. 

   

D. Any special scheduling or equipment issues. 

 

Status of settlement of the case. 

 

EXPEDIATED DISCOVERY 

 

If there are any issues as to the disclosure required under Rule 15, the parties shall 

attempt to resolve the issue under Rule 15.7 (b).  After personal consultation the party seeking 

relief shall fax or e-mail a one page letter seeking forth the issue and counsel requested relief.  

The Court will convene a conference to resolve the issue. 

 

LAST DAY CALCULATION 

 

Counsel shall notify the Court within ten (10) days after the minute entry is posted that 

there are errors in the last day calculation. 

 

Failure to object will be deemed a waiver, see Rule 8.1(c) and rule 8.1(d). 
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 CLERK OF THE COURT 

COMMISSIONER PHEMONIA L. MILLER Y. King 

 Deputy 

  

   

  

STATE OF ARIZONA BRADLEY LEWIS MILLER 

  

v.  

  

JASON DONALD SIMPSON (001) HECTOR J DIAZ 

  

  

  

  

 

UNDER ADVISEMENT RULING 

 

 

After an Evidentiary Hearing, the Court took the Defendant’s Motion For Immediate 

Release under advisement. Prior to the Court issuing its ruling, the Defendant filed his Request 

to file Notice of Filing Forensic Interview Transcripts Under Seal. The Court has considered the 

initial motions and associated pleadings, the testimony and exhibits introduced at the evidentiary 

hearing, the interview transcripts and the arguments of counsel.  The Court has observed the 

demeanor of the witness while testifying and the following findings are based on the evidence as 

well as the Court’s assessment of credibility: 

 

Brief background is instructive: 

 

The Maricopa County Grand Jury returned an Indictment charging Defendant a number 

of crimes including two counts of Sexual Conduct With A Minor, Class 2 Felonies.  

 

At the Defendant’s Initial Appearance Hearing, he was held non-bondable pursuant to 

A.R.S. 13-3961 (A)(3) on all of the above referenced counts.  Defense counsel requested a 

hearing pursuant to Simpson v. Owens, 207 Ariz. 261, 85 P.3d 478 (App. 2004) on the issue of 

the defendant being held non-bondable.  A.R.S. §13-3961 (A)(3) reads as follows: 

 

“A person who is in custody shall not be admitted to bail if the proof is evident or the 

presumption great that the person is guilty of the offense charged and the offense charged is one 

of the following:…..3. Sexual conduct with a minor who is under fifteen years of age.  
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At the Evidentiary Hearing, the State’s evidence included, but is not limited to, the 

following: 

 

On July 25, 2015, Victims 1 and 2 (hereinafter V1 and V2), both 13 years of age, were 

interviewed by the police.  V1 stated that on one occasion Defendant had her and V2 take off 

their clothes and digitally penetrate each other with a dildo while Defendant watched.  Defendant 

ejaculated after seeing victims digitally penetrate each other.   V1 told the SANE exam nurse that 

Defendant forced them to put the dildo in each other and he played with himself and ejaculated 

by their faces.  

 

V2 stated that while at Defendant’s home, Defendant showed them a silver and black 

dildo and offered each of them $100 to use the dildo on each other.  V2 said they inserted the 

dildo into each other while the defendant masturbated.  V2 made the same statements to the 

SANE exam nurse.  

 

The Defendant’s evidence included, but is not limited to, the following: 

  

When V1 was interviewed by Officer Babcock, she was specifically asked about digital 

penetration with a sex toy and stated that she refused to allow V2 to insert it in her vagina.   

Victim’s father was interviewed by Officer Babcock and stated that V1 had limited to no 

memories of what had happened and that her memory was vague.  V1 never mentioned 

penetration.  

 

V2 said that she can’t really say if she did it or not with the dildo and said that she didn’t 

remember what was going on.   V2 was interviewed by Officer Babcock as well and made no 

reference to vaginal penetration.  Additionally, V2’s family members said that V2 had limited to 

no memory of what happened because of the edible marijuana that was given to her. 

 

Simpson hearings are not for the Court to decide the guilt or innocence of a Defendant.  

Simpson hearings are for this Court to decide whether, based upon the evidence presented, 

defendant should be held non-bondable or be allowed to post a bond. Additionally, the Court 

must decide whether all of the evidence, fully considered by the Court, makes it plain and clear 

to the understanding, and satisfactory and apparent to the well-guarded, dispassionate judgment 

of the court that the accused committed one of the offenses enumerated in the statute; proof must 

be substantial, but it need not rise to proof beyond a reasonable doubt.  Simpson v. Owens, 207 

Ariz. 261, 85 P.3d 478 (App. 2004).      

 

 In this case, even though V1 never mentioned penetration to one of the officers, the 

Court finds V1 statements credible. Additionally, even though V2 initially reported that she had 

little to no memory of the event, the court finds V2 statements credible. The victims’ statements 
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are consistent with the evidence found in defendant’s home. The victims’ statements are 

consistent with Exhibits 2-20.  The Court further finds that all of the evidence considered by this 

Court makes it plain and clear that defendant committed Counts 23 and 24 of the indictment.  

Hence, based upon the evidence presented, the Court finds that the proof is evident or the 

presumption great that Defendant committed the offenses. Therefore, the Defendant is non-

bondable.  

 

 For the foregoing reasons, 

 

 IT IS ORDERED denying Defendant’s Motion For Immediate Release. 

 

 IT IS ORDERED affirming the Comprehensive Pretrial Conference date of October 26, 

2015 at 8:30 a.m. in Judge Steinle’s division. 

 

IT IS ORDERED signing this minute entry as a formal written order of the Court. 

 

 

 

 

 

   /s/  JUDGE PRO TEM PHEMONIA L. MILLER 

   ___________________________________________ 

   JUDICIAL OFFICER OF THE SUPERIOR COURT 

 

 



Exhibit 3 



ATTACHI\i]ENT COVER PAGE (ENDORSED)

ELECTRONICALLY
FILED

Court of Appeals Division I

on Nov 25,2015 3:05 PM MST

CLERK OF THE COURT

Ruth Willingham, Clerk

By Depuly Cterk: JT

COURT OF APPEÀLS DIVISION 1

STREET ADDRESS:1501- West Washíngton

I\4AILING ADDRESS:

C|TY AND ZtP CODE: Phoenix, ÀZ 85007

BRANCH NAN4E:Court of Appeals Division 1

wEBSITE:www. azcourts . gov / coaL

ArrAcHtvlENrNa¡aç. Petition for Special Action: Petition for Special Action

CASE NAI\¡E: Joe paul Martinez vs. Hon Roland J. Steinle CASE NUIV]BER:

sA-15 -029s

Please 1og on to wvrw.TurboCourt.com regularly for updates

P1ease staple this to your oríginal attachment

Þ
N]
ð
ù
oo
o

a
o

J
¡
6

\



ARIZONA COURT OF APPEALS 

DIVISION ONE 

JOE PAUL MARTINEZ, 

Petitioner, 

v. 

THE HONORABLE ROLAND J. 
STEINLE, Judge of the SUPERIOR 
COURT OF THE STATE OF 
ARIZONA, in and for the County of 
MARICOPA, 

Respondent Judge, 

STATE OF ARIZONA, 

Real Party in Interest 

No.  
 
Maricopa County Superior Court 
No. CR 2014-118356-001 

PETITION FOR SPECIAL 
ACTION 

  
 

Jean-Jacques Cabou (Bar No. 022835) 
JCabou@perkinscoie.com 
Sarah R. Gonski (Bar No. 032567) 
SGonski@perkinscoie.com 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
Telephone:  602.351.8000 
Facsimile:   602.648.7000 
 

Brian F. Russo (Bar No. 018594) 
BRusso@att.net 
LAW OFFICES OF BRIAN F. RUSSO 
45 West Jefferson Street, 10th Floor 
Phoenix, Arizona 85003 
Telephone:  602.340.1133 
Facsimile:   602.258.9179 
 
 

Attorneys for Petitioner Joe Paul Martinez 
 

November 25, 2015  



TABLE OF CONTENTS 
 

Page 
 

 -i-  

INTRODUCTION .................................................................................................... 1 

ISSUE PRESENTED ................................................................................................ 3 

JURISDICTIONAL STATEMENT ......................................................................... 3 

STATEMENT OF MATERIAL FACTS ................................................................. 5 

ARGUMENT ............................................................................................................ 7 

I. THE PROP 103 LAWS, THE SOLE BASIS FOR MR. 
MARTINEZ’S LONG PRETRIAL DETENTION, VIOLATE THE 
U.S. CONSTITUTION’S GUARANTEE OF SUBSTANTIVE DUE 
PROCESS AND CANNOT BE ENFORCED ............................................... 7 

A. The Prop 103 Laws Cannot Withstand Constitutional Scrutiny 
Because They Are Profoundly Overbroad Rather Than 
Narrowly Tailored ................................................................................ 8 

1. The Prop 103 Laws Do Not Require a Full-Blown 
Adversary Hearing at Which the State is Required to 
Prove That an Individual Arrestee Presents an 
Unmanageable Flight Risk or Danger to the Community ....... 10 

2. The Prop 103 Laws Do Not Address a Particularly Acute 
Problem .................................................................................... 12 

B. The Prop 103 Laws “Impose Punishment Before Trial” in 
Violation of Due Process Protections ................................................ 14 

CONCLUSION ....................................................................................................... 16 



TABLE OF AUTHORITIES 
 

Page(s) 
 

 -ii-  

CASES 

Bell v. Wolfish, 
441 U.S. 520 (1979) ...................................................................................... 14, 15 

Blake v. Schwartz, 
202 Ariz. 120, 42 P.3d 6 (App. 2002) .................................................................. 3 

Coffin v. United States, 
156 U.S. 432 (1895) ............................................................................................ 11 

Foucha v. Louisiana, 
504 U.S. 71 (1992) .............................................................................................. 16 

Herman v. City of Tucson, 
197 Ariz. 430, 4 P.3d 973 (App. 1999) ................................................................ 8 

Lopez-Valenzuela v. Arpaio, 
770 F.3d 772 (9th Cir. 2014) (en banc) .......................................................passim 

Simpson v. Owens, 
207 Ariz. 261, 85 P.3d 478 (App. 2004) .................................................... 4, 6, 10 

State ex rel. Romley v. Rayes, 
206 Ariz. 58, 75 P.3d 148 (App. 2003) ............................................................ 3, 5 

State ex rel. Thomas v. Blakey, 
211 Ariz. 124, 118 P.3d 639 (App. 2005) ............................................................ 4 

United States v. Salerno, 
481 U.S. 739 (1987) .....................................................................................passim 

STATUTES 

18 U.S.C. § 3142, et seq. .......................................................................................... 13 

A.R.S. § 13-3961(A)(3) ............................................................................................. 1 

https://www.westlaw.com/Document/Id4be348d9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id4be348d9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iacb11e24f53911d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iacb11e24f53911d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c0406ad9cbd11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c0406ad9cbd11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72e8db2f9c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72e8db2f9c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifbdf0f01f56211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ifbdf0f01f56211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id21a02f4f79811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id21a02f4f79811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaf3c5a4ff5a411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iaf3c5a4ff5a411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0d8ac7961b0b11daaea49302b5f61a35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0d8ac7961b0b11daaea49302b5f61a35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NF82DDB60D90D11DDA247B92C2AF16D0F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDEAAB8309C2811E0B044B88A74A0DBF5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


TABLE OF AUTHORITIES 
(continued) 

Page 
 

 -iii-  

A.R.S. § 13-3961(A)(4) ............................................................................................. 1 

A.R.S. §§ 13-4132,-4135 ..................................................................................... 3, 17 

Ariz. R. P. Spec. Act. 1(a) .......................................................................................... 3 

OTHER AUTHORITIES 

Arizona Constitution Article 2, § 22(A)(1) ............................................................... 1 

Ariz. R. Crim. P. 7.2(a) .......................................................................................... 2, 6 

 

 

https://www.westlaw.com/Document/NDEAAB8309C2811E0B044B88A74A0DBF5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N73B933C0715F11DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://a.next.westlaw.com/Document/N745AF200715F11DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=A.R.S.+s+13-4135
https://www.westlaw.com/Document/NB9062F30717A11DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAE7821407E3011DB9C31C81B8783D8BF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDA7C1F40717911DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 

-1- 

Introduction 

Joe Martinez has been held without bail for nearly nineteen months on non-

capital charges for which he has neither been tried nor convicted.  The Superior 

Court of Maricopa County (“Superior Court”) has repeatedly denied Mr. Martinez 

pretrial release, applying the  unconstitutional, categorical prohibition of bail set 

forth in Arizona Constitution Article 2, § 22(A)(1)1 and Arizona Revised Statute 

(“A.R.S.”) § 13-3961(A)(4)2 (together, the “Prop 103 Laws”). 

Under the Prop 103 Laws, the Superior Court must deny bail when an 

arrestee is charged with certain enumerated offenses, irrespective of whether the 

arrestee poses a flight risk or a danger to the community, “if the court finds [] that 

the proof is evident or the presumption great that the person committed a serious 

offense.”  Lopez-Valenzuela v. Arpaio, 770 F.3d 772, 775 (9th Cir. 2014) (en 

banc).  Were it not for the Prop 103 Laws, Mr. Martinez would be “bailable as a 

matter of right” and the Superior Court would release him subject to “the least 

                                           
1 Arizona Constitution Article 2, § 22(A)(1) provides that “[a]ll persons 

charged with a crime shall be bailable by sufficient sureties, except:  [] For capital 
offenses, sexual assault, sexual conduct with a minor under fifteen years of age or 
molestation of a child under fifteen years of age when the proof is evident or the 
presumption great.” 

2 A.R.S. § 13-3961(A)(3) provides, in relevant part, that “[a] person 
who is in custody shall not be admitted to bail if the proof is evident or the 
presumption great that the person is guilty of the offense charged and the offense 
charged is . . . [s]exual conduct with a minor who is under fifteen years of age.” 
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onerous condition or conditions contained in Rule 7.3(b) which will reasonably 

assure [his] appearance.”  Ariz. R. Crim. P. 7.2(a).   

Mr. Martinez, like every other person arrested, is presumed innocent until 

proven guilty, is entitled to assist in his own defense, and has a substantive due 

process right to his liberty unless that liberty is taken away through a 

constitutionally adequate procedure.  The Prop 103 Laws violate the substantive 

Due Process rights of Mr. Martinez because they deprive him of his liberty and 

impermissibly impose punishment before trial.  In infringing these rights, the 

Prop 103 Laws additionally impede both Mr. Martinez’s right to the presumption 

of innocence and his right to participate in his own defense.   

Both the Supreme Court in United States v. Salerno, 481 U.S. 739, 749-50, 

755 (1987), and the en banc Ninth Circuit in Lopez-Valenzuela, 770 F.3d at 772, 

have defined the constitutional limits of pretrial detention.  Each court has 

specifically made clear that categorical denials of bail based on an arrestee’s 

status—including the categorical denial of bail contained in the Prop 103 Laws—

fail to provide constitutionally adequate process to arrestees.  Accordingly, the 

Court should accept special action jurisdiction and grant relief in the form of an 

order directing the Superior Court to: (1) immediately hold a hearing on 

appropriate conditions of pretrial release, and (2) thereafter admit Martinez to bail 

on the least restrictive conditions necessary to (a) guarantee his appearance at 
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future court proceedings and (b) mitigate any risk to the public posed by his release.  

See A.R.S. §§ 13-4132,-4135.  

Issue Presented 

Where the U.S. Supreme Court has made clear that laws that categorically 

deny bail to non-capital offenders are unconstitutional, violating substantive due 

process, and where, applying the Prop 103 Laws which categorically deny bail to 

certain offenders, the Superior Court denied bail to Mr. Martinez, did the Superior 

Court violate his substantive due process rights?  

Jurisdictional Statement 

The Court should accept special action jurisdiction when the issue raised is 

(1) one of first impression, (2) presents a pure question of law, (3) is of statewide 

importance, and (4) is likely to arise again.  See, e.g., Blake v. Schwartz, 202 Ariz. 

120, 122 ¶ 7, 42 P.3d 6, 8 (App. 2002).  Special Action jurisdiction is also 

appropriate where, as here, the Petitioner lacks an “equally plain, speedy, [or] 

adequate remedy by appeal.”  Ariz. R. P. Spec. Act. 1(a); State ex rel. Romley v. 

Rayes, 206 Ariz. 58, 60 ¶ 5, 75 P.3d 148, 150 (App. 2003). 

Mr. Martinez’s case satisfies each of these criteria.  Whether the Prop 103 

Laws are consistent with substantive due process is an issue of first impression in 
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Arizona appellate courts.3  Additionally, the constitutionality of the Prop 103 Laws 

presents a pure question of statutory and constitutional interpretation.  The third 

and fourth factors are also met because criminal defendants across Arizona are 

routinely denied their Due Process rights when Superior Courts hold an accused 

defendant non-bailable as a matter of right under the Prop 103 Laws.  Finally, if 

the Court declines to accept jurisdiction, the State’s decision to hold Mr. Martinez 

without bail is unreviewable.  He and other similarly situated defendants depend on 

this Court’s immediate intervention to remedy the profound Constitutional 

inadequacies in the Prop 103 Laws.   

The Court’s exercise of jurisdiction in this case, although discretionary, 

State ex rel. Thomas v. Blakey, 211 Ariz. 124, 126 ¶ 8, 118 P.3d 639, 641 (App. 

2005) (citation omitted), is both warranted and necessary.  Only with this Court’s 

exercise of jurisdiction will Superior Courts throughout the State have the guidance 

necessary to properly balance the State’s need to ensure criminal defendants’ 

availability for trial with the Due Process rights of the accused.  This Court has not 

hesitated to accept special action jurisdiction to interpret no-bail provisions.  See 

Simpson v. Owens, 207 Ariz. 261, 265 ¶ 13, 85 P.3d 478, 482 (App. 2004) 

(accepting special action jurisdiction to interpret whether no-bail provision 
                                           

3 Petitioner has been advised this week that another special action 
pending before this Court presents very similar issues to the issue raised here.  See 
Simpson v. Miller, 1CA-SA-15-0292, filed Nov. 20, 2015.  A Notice of Related 
Case has been filed contemporaneously with the filing of this Petition. 
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deprived due process to criminal defendants); see also Romley, 206 Ariz. at 60 ¶ 5, 

75 P.3d at 150 (same).   

Categorical no-bail provisions implicate the fundamental right to liberty 

guaranteed under the Constitution of the United States, and thus the Court should 

accept special action jurisdiction in order to ensure the protection of 

Mr. Martinez’s rights as well as the rights of similarly-charged defendants across 

Arizona. 

Statement of Material Facts 

In November 2002, Arizona voters approved Proposition 103, which 

amended the Prop 103 Laws to categorically deny bail to defendants charged with 

certain offenses if the proof is evident or the presumption great that he is guilty of 

the offense.  Under the Prop 103 Laws, a wide variety of offenses are non-bailable 

as a matter of right, including certain sexual offenses and both non-capital and 

capital charges.  

In April 2014, a grand jury returned an indictment against Joe Paul 

Martinez, alleging, among other charges, two counts of sexual conduct with a 

minor.  Following the return of the indictment, the Superior Court relied on the 

Prop 103 Laws to find that Mr. Martinez was non-bailable as a matter of right due 

to the nature of his charged offenses.  Mr. Martinez nonetheless petitioned the 

Superior Court to set a reasonable bail and any other conditions of release that the 

https://www.westlaw.com/Document/Iaf3c5a4ff5a411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_60
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Superior Court deemed necessary to “reasonably assure [his] appearance” for trial.  

See Ariz. R. Crim. P. 7.2(a).   

In response to Mr. Martinez’s petition, the Superior Court conducted a 

Simpson hearing.  See Simpson, 207 Ariz. at 274 ¶ 41, 85 P.3d at 491 (outlining 

procedures for bail hearing).  At a Simpson hearing, the arrestee can dispute 

whether there is proof that he or she actually committed the charged offenses, but 

may not refute Prop 103’s irrebuttable presumption that he or she poses an 

unmanageable flight risk.  At Mr. Martinez’s Simpson hearing, the court 

determined that the proof was evident or the presumption great of his potential 

guilt.  The Superior Court did not consider whether Mr. Martinez was either an 

unmanageable flight risk or whether he posed a danger to the community.  Even if 

it had, the Prop 103 Laws deprive the court of discretion to release Mr. Martinez 

under any circumstances, even if the court would have found—and even if the 

State were to concede—that he did not pose a flight risk or danger to the 

community.  Pursuant to the Prop 103 Laws, the Superior Court denied the Motion 

for Release and held Mr. Martinez non-bailable as a matter of right under the 

Prop 103 Laws. 

After over a year and a half in custody, Mr. Martinez again moved for 

release.  He challenged the Prop 103 Laws, arguing that they deprive him of his 

substantive Due Process rights by categorically denying bail without first 

https://www.westlaw.com/Document/NDA7C1F40717911DAA16E8D4AC7636430/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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determining that he is “neither a flight risk nor a danger to the community.”4  In 

response, the State made two main arguments: (1) that “all of the evidence, fully 

considered by the court” . . . “ma[de] it plain and clear to the understanding, and 

satisfactory and apparent to the well-guarded, dispassionate judgment of the court” 

that the accused actually committed the charged offense (citation omitted); and 

(2) that because the Ninth Circuit in Lopez-Valenzuela did not invalidate the Prop 

103 Laws themselves, the fact that it invalidated a nearly identical provision is 

immaterial.5  The Superior Court granted oral argument on the Mr. Martinez’s 

Motion to Release but ultimately denied the motion, not because the Court did not 

agree that the Prop 103 Laws are constitutionally flawed, but because “[t]he 

Court’s obligation is to follow the current Law enacted by the Legislature.”6   

Mr. Martinez continues to remain in custody pending trial. 

Argument 

I. THE PROP 103 LAWS, THE SOLE BASIS FOR MR. MARTINEZ’S 
LONG PRETRIAL DETENTION, VIOLATE THE U.S. 
CONSTITUTION’S GUARANTEE OF SUBSTANTIVE DUE 
PROCESS AND CANNOT BE ENFORCED. 

The Prop 103 Laws and Mr. Martinez’s detention without bail pursuant to 

them, violate the substantive Due Process protections of the U.S. Constitution in at 

                                           
4 [APP 011 (10/15/2015 Mot. for Pretrial Release at 2)] 
5 [See APP 025 - 029 (11/4/2015 State’s Resp. to the Defense Mot. for 

Pretrial Release (“State’s Resp.”) at 4, 5-8)] 
6 [APP 002 (11/9/2015 Minute Entry at 2)] 
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least two ways: (1) because they deprive arrestees of their fundamental liberty 

interest without being narrowly tailored to serve a compelling governmental 

interest; and (2) because the Prop 103 Laws impermissibly “impos[e] punishment 

before trial.”  See Lopez-Valenzuela, 770 F.3d at 780 (outlining substantive due 

process framework).  “[R]estrictions on pretrial release of adult arrestees must be 

carefully limited to serve a compelling governmental interest.”  Lopez-Valenzuela, 

770 F.3d at 777 (citing Salerno, 481 U.S. at 748-51).  Issues of statutory and 

constitutional construction are reviewed de novo.  See, e.g., Herman v. City of 

Tucson, 197 Ariz. 430, 432 ¶ 5, 4 P.3d 973, 975 (App. 1999) (issues of statutory 

interpretation and constitutionality are reviewed de novo).  

A. The Prop 103 Laws Cannot Withstand Constitutional Scrutiny 
Because They Are Profoundly Overbroad Rather Than Narrowly 
Tailored. 

“Freedom from imprisonment––from government custody, detention, or 

other forms of physical restraint––lies at the heart of the liberty that [the Due 

Process] Clause protects.”  Lopez-Valenzuela, 770 F.3d at 781 (alteration in 

original) (citation omitted) (noting that while bail itself is not a fundamental right, 

bail restrictions merit heightened scrutiny because they are inextricable with the 

fundamental right to liberty).  The Fourteenth Amendment’s guarantee of 

substantive Due Process prohibits the government from “‘infring[ing] certain 

‘fundamental’ liberty interests at all, no matter what process is provided, unless the 
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infringement is narrowly tailored to serve a compelling state interest.’”  Lopez-

Valenzuela, 770 F.3d at 780 (quoting Reno v. Flores, 507 U.S. 292, 302 (1993)).  

A no-bail provision is sufficiently tailored to withstand strict scrutiny as long as (1) 

the challenged provision addresses “a particularly acute problem”; (2) “[t]he [a]ct 

operates only on individuals who have been arrested for a specific category of 

extremely serious offenses”; and (3) there is a “full-blown adversary hearing” at 

which the government is required to “convince a neutral decisionmaker by clear 

and convincing evidence that no conditions of release can reasonably assure the 

safety of the community or any person.”  Salerno, 481 U.S. at 750.  A law must 

satisfy all three Salerno factors to be sufficiently narrowly tailored that it may 

survive heightened scrutiny.  See id. (explaining that the U.S. Supreme Court 

upheld the Federal Bail Reform Act only after finding each of Salerno’s three 

factors present). 

Even conceding that the crimes with which Mr. Martinez is charged are 

“extremely serious,” as required by the second Salerno factor, the Prop 103 Laws 

do not satisfy Salerno factors one and three.  Because they do not satisfy all three 

Salerno factors, the Prop 103 Laws are unconstitutional and cannot be enforced. 
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https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_750
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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1. The Prop 103 Laws Do Not Require a Full-Blown 
Adversary Hearing at Which the State is Required to Prove 
That an Individual Arrestee Presents an Unmanageable 
Flight Risk or Danger to the Community. 

The third Salerno factor requires that a defendant denied pretrial release 

must have a “full-blown adversary hearing” at which the government is required to 

“convince a neutral decisionmaker by clear and convincing evidence that no 

conditions of release can reasonably assure the safety of the community or any 

person.”  Salerno, 481 U.S. at 750.  In contrast, the Prop 103 Laws do not 

provide—or even permit—such a hearing.  Mr. Martinez had no opportunity to 

provide evidence that he could be safely released under appropriate conditions.  

Instead, the Prop 103 Laws “employs an overbroad, irrebuttable presumption . . . to 

determine whether a particular arrestee poses an unmanageable flight risk” or 

danger to the community.  Lopez-Valenzuela, 770 F.3d at 784. 

The only individualized hearing available to arrestees under the Prop 103 

Laws is a Simpson hearing.  See Simpson, 207 Ariz. at 274 ¶ 41, 85 P.3d at 491 

(outlining procedures for bail hearing).  At a Simpson hearing the Superior Court 

does not attempt to determine whether a particular arrestee is an unmanageable 

flight risk or community danger; instead, the trial judge considers only whether the 

“proof is evident or the presumption great” that the defendant actually committed 

the charged offense.  See id. at 804.  Put differently, the Simpson inquiry asks the 

Superior Court to make a constitutionally irrelevant, preliminary determination of 

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_750
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_784
https://www.westlaw.com/Document/Id21a02f4f79811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_274
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_804
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guilt while enjoining the constitutionally required inquiry into flight risk and 

dangerousness.  See Salerno, 481 U.S. at 750 (setting forth constitutionally proper, 

required findings for pretrial detention), cf. Coffin v. United States, 156 U.S. 432, 

453 (1895) (“The principle that there is a presumption of innocence in favor of the 

accused is the undoubted law, axiomatic and elementary, and its enforcement lies 

at the foundation of the administration of our criminal law.”). 

Even if Mr. Martinez had been able to present evidence at an individualized 

hearing that he was eligible for release, the Prop 103 Laws strip the Superior Court 

of discretion to grant release to an individual based on the outcome of such a 

hearing. Instead, the Prop 103 Laws broadly and categorically preclude a court 

from granting bail to a defendant based only on the nature of his charged offense 

and in utter disregard for whether the accused is actually a flight risk or a danger to 

the community.  The Prop 103 Laws are wholly antithetical to the “‘general rule’ 

of substantive due process that the government may not detain a person prior to a 

judgment of guilt in a criminal trial” except pursuant to a “‘narrowly focuse[d],’ 

‘carefully limited exception’ to [that rule].”  Lopez-Valenzuela, 770 F.3d at 782 

(1st alteration in original) (quoting Salerno, 481 U.S. at 749-50). 

Assuming that “a categorical denial of bail for noncapital offenses could 

ever withstand heightened scrutiny,” id. at 785 (emphasis added), alleged sexual 

conduct with a child who is under fifteen years of age is not such an offense.  

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_750
https://www.westlaw.com/Document/I5c0406ad9cbd11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_453
https://www.westlaw.com/Document/I5c0406ad9cbd11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_453
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_782
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_749
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_785
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There is no evidence, and certainly none was presented or considered by the 

Superior Court here, that one who allegedly commits one of the non-bailable 

offenses in the Prop 103 laws is an unmanageable flight risk, or that any danger 

posed by such a person to the community could not be mitigated by other 

conditions of release.  See id. at 786 (no evidence that status as undocumented 

immigrant was constitutionally sufficient to “serve as a convincing proxy for 

unmanageable flight risk or dangerousness”).  Because the Prop 103 Laws do not 

permit such a finding, they fail the third Salerno factor.  This alone compels the 

conclusion that the Prop 103 Laws are not sufficiently narrowly tailored to 

withstand heightened scrutiny. 

2. The Prop 103 Laws Do Not Address a Particularly Acute 
Problem. 

Even if the Prop 103 Laws satisfied the Salerno requirement of an 

individualized hearing, they would still be unconstitutional because they do not 

address “a particularly acute problem.”  Salerno, 481 U.S. at 750.  In formulating 

this requirement, the Supreme Court acknowledged that the liberties and privileges 

infringed by the pretrial detention of a defendant, who is presumed innocent, are 

particularly profound.  See Lopez-Valenzuela, 770 F.3d at 781 (quoting Gerstein v. 

Pugh, 420 U.S. 103, 114, 123 (1975)) (“‘Pretrial confinement may imperil the 

suspect’s job, interrupt his source of income, and impair his family relationships’ 

. . . [a]nd it may affect ‘the defendant’s ability to assist in preparation of his 

https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_786
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_750
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_781
https://www.westlaw.com/Document/I6b3700709c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_114%2c+123
https://www.westlaw.com/Document/I6b3700709c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_114%2c+123
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defense.’”).  Accordingly, the Supreme Court in recognized that pretrial 

confinement is an extreme measure only justified to address “a particularly acute 

problem.”  Salerno, 481 U.S. at 750.   

Here, in contrast to Salerno, there is no evidence that the Prop 103 Laws 

were adopted to address “a particularly acute problem.”  Id.  There are no findings, 

studies, statistics or other evidence in the legislative record showing that 

individuals made non-bailable under the Prop 103 Laws pose an unmanageable 

flight risk or are a danger to the community that cannot be managed through less 

restrictive means.7  See Lopez-Valenzuela, 770 F.3d at 783.   

The lone piece of evidence cited by the State is both unpersuasive and 

troubling.  The State cites the Ballot Proposition Materials for Prop 103, which 

references “[a] behavioral analysis done by a 27-year veteran FBI Special Agent, 

who dealt with sexual predators” as purportedly revealing “that 33% of sexual 

predators who are released on bail will commit a new sex offense, commit another 

crime or otherwise violate their terms of release.”8  The statement was made by 

Ms. Julie Lind, a semi-prominent political operative and layperson with no obvious 

law enforcement or scientific training.  And her statement contains no citations to 
                                           

7 We note that, for example, with the exception of capital offenses, the 
Bail Reform Act governing pretrial release in federal cases contains no similar 
categorical judgments about denial of bail based on the nature of the offense.  See 
18 U.S.C. § 3142, et seq. 

8 [APP 029 (State’s Resp. at 8); APP 041 (State’s Resp., Exhibit 3 
(Proposition 103, 2002 Ballot Proposition Materials))] 

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_750
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_783
https://www.westlaw.com/Document/NF82DDB60D90D11DDA247B92C2AF16D0F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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actual authority.  Plainly, this “evidence” is not sufficient justification for the State 

to categorically deny bail to every defendant charged with particular crimes.9 

Because there is no evidence to suggest that denial of pretrial release to 

arrestees charged with Prop 103 offenses addresses “a particularly acute problem,” 

the Prop 103 Laws cannot satisfy the first Salerno factor.  Having failed two of the 

three Salerno factors, the Prop 103 Laws are not carefully limited or narrowly 

tailored, as they must be, to survive heightened scrutiny.  See Salerno, 481 U.S. at 

755 (“In our society liberty is the norm, and detention prior to trial or without trial 

is the carefully limited exception.”). 

B. The Prop 103 Laws “Impose Punishment Before Trial” in 
Violation of Due Process Protections. 

The Prop 103 Laws also violate substantive due process by impermissibly 

imposing punishment before trial.  The U.S. Supreme Court has emphasized that 

“under the Due Process Clause, a detainee may not be punished prior to an 

adjudication of guilt.”  Bell v. Wolfish, 441 U.S. 520, 535 (1979).  Accordingly, the 

Due Process Clause prohibits the imposition of “conditions and restrictions of 

pretrial detainment” that “amount to punishment of the detainee.”  Id. at 533, 535.  

                                           
9 Even taken at face value, Ms. Lind’s “evidence” does not render the 

Prop 103 Laws constitutionally adequate.  First, 33% is a minority of arrestees, and 
therefore denying bail to everyone charged with the enumerated offenses because a 
minority of people violated some condition of release fails constitutional scrutiny.  
Second, the statement assumes that all arrestees for sexual offenses are “sexual 
predators,” which again obliterates the Constitution’s presumption of innocence.   

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_755
https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_755
https://www.westlaw.com/Document/Id4be348d9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_535
https://www.westlaw.com/Document/Id4be348d9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_533%2c+535
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“To determine whether a restriction on liberty constitutes impermissible 

punishment or permissible regulation, [it is necessary to] first look to legislative 

intent.”  Salerno, 481 U.S. at 747.  “[I]f a restriction or condition is not reasonably 

related to a legitimate goal—if it is arbitrary or purposeless—a court permissibly 

may infer that the purpose of the governmental action is punishment that may not 

constitutionally be inflicted upon detainees qua detainees.”  Bell, 441 U.S. at 539. 

There is strong evidence in the legislative history that the Prop 103 Laws are 

punitive.  The election materials circulated with the proposition, contain statements 

unambiguously confirming that the Prop 103 Laws were designed to punish.  

Senator Dean Martin, who sponsored the legislation, asserted that “[w]ith 

Proposition 103, we will treat sexual predators who destroy lives the same way we 

treat those who take them away.”10  Furthermore, the legislative history starkly 

confirms that proponents of Prop 103 acknowledged its repudiation of the 

presumption of innocence, for example asking voters to: “Please vote YES on 

Proposition 103 to help keep dangerous sexual predators off our streets.”11 

Assuming even that the legislature did not expressly intend to impose 

punitive restrictions, and assuming that the Prop 103 Laws were adopted for the 

permissive regulatory purposes of either managing flight risk or dangerousness to 

the community, a categorical denial of pretrial release “appears excessive in 
                                           

10 [See APP 041 (State’s Resp., Exhibit 3)] 
11 [Id.] 

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_747
https://www.westlaw.com/Document/Id4be348d9c1d11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_539
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relation to the alternative purpose assigned [to it].”  Salerno, 481 U.S. at 747 

(alteration in original) (citation omitted).  Even if these problems exist, the Prop 

103 Laws “employ[] a profoundly overbroad irrebuttable presumption, rather than 

an individualized evaluation, to determine whether an arrestee is an unmanageable 

flight risk” or danger to society.  Lopez-Valenzuela, 770 F.3d at 791.  As a result, 

individuals charged with non-bailable offenses under the Prop 103 Laws are 

categorically denied the opportunity for bail even if they are not flight risks and do 

not pose an unmanageable risk to the community.  “Given this severe lack of fit 

between the asserted nonpunitive purpose[s] and the actual operation of the law,” 

id., the Prop 103 Laws violate substantive Due Process, imposing punishment 

before trial.  

Conclusion 

By categorically denying to certain arrestees the substantive Due Process to 

which all defendants are entitled, the Prop 103 Laws are invalid.  See Foucha v. 

Louisiana, 504 U.S. 71, 80 (1992) (“Freedom from bodily restraint” is “at the core 

of the liberty protected by the Due Process Clause . . . .”).  Mr. Martinez 

respectfully requests that this Court accept jurisdiction of this Petition and grant 

relief in the form of an order directing the Superior Court to:  (1) immediately hold 

a hearing on appropriate conditions of pretrial release, and (2) thereafter admit 

Mr. Martinez to bail on the least restrictive conditions necessary to (a) guarantee 

https://www.westlaw.com/Document/I2352a13e9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_747
https://www.westlaw.com/Document/I0da66860549411e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_791
https://www.westlaw.com/Document/I72e8db2f9c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_80
https://www.westlaw.com/Document/I72e8db2f9c9a11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_80
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his appearance at future court proceedings and (b) mitigate any risk to the public 

posed by his release.  See A.R.S. §§ 13-4132, -4135.  

Dated:  November 25, 2015 Respectfully submitted, 

PERKINS COIE LLP 

By: /s/ Jean-Jacques Cabou 
Jean-Jacques Cabou (Bar No. 022835) 
JCabou@perkinscoie.com 
Sarah R. Gonski (Bar No. 032567) 
SGonski@perkinscoie.com 
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Phoenix, Arizona 85012-2788 
Telephone:  602.351.8000 
Facsimile:   602.648.7000 
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STATE OF ARIZONA ELIZABETH LOUISE REAMER 
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TRIAL CONTINUANCE PAST LAST DAY 

 

 

 

9;38 a.m. 

 

Courtroom CCB 1301 

 

State's Attorney:  as stated as above 

Defendant's Attorney:  Brian Russo and Jean-Jacques Cabou 

Defendant:   Present 

 

Court Reporter, Janell Rose, is present. 

 

A record of the proceeding is also made by audio and/or videotape. 

 

Argument is presented regarding the Defendant’s Motion for Pretrial Release.  

 

IT IS ORDERED taking the matter under advisement. 

 

The Court will rule as a LATER to this minute entry.  
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The Court is informed that the trial date is unrealistic. 

 

On the Court’s own motion,  

 

The Court finds that delay is indispensable to the interests of justice and that the 

following extraordinary circumstance(s) exist warranting the continuance: 

 

Pursuant to the local guidelines, the trial date having been computer generated, the 

trial date not being realistic, and based upon the complexity of the case, the review of the 

report of a forensic expert, as well as ongoing other investigations, the Court will adjust the 

trial date.  

 

The Defendant waived applicable time limits: 

 

IT IS ORDERED vacating the current trial setting of 12/2/2015 and resetting same to 

4/4/2016 at 8:00 a.m. before the Master Calendar Assignment Judge in Courtroom 5B in the 

South Court Tower.  All subpoenaed witnesses are to report to Courtroom 5B in the South Court 

Tower for trial and will be directed to the trial court from there. 

 

IT IS FURTHER ORDERED that all subpoenas shall remain in full force and effect. 

 

IT IS ORDERED setting Final Trial Management Conference (FTMC) on 3/29/2016 at 

8:30 a.m. before this division. 

 

There being no objection, 

 

IT IS ORDERED excluding time.  NEW LAST DAY:  5/4/2016. 

 

IT IS FURTHER ORDERED affirming prior custody orders. 

 

9:50 a.m.  Matter concludes. 

 

LATER: 

 

RULING 

 

The Court’s obligation is to follow the current Law enacted by the Legislature.  

 

IT IS ORDERED denying the Motion for Pretrial Release.  
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TRIAL MANAGEMENT ORDERS 

 

IT IS ORDERED that the Joint Pretrial Statement (JPTS) is due in this division by 5:00 

p.m., five (5) judicial days before the TMC which was set in the trial setting order or trial, if no 

TMC is set.  The Trial Management Conference shall be heard the morning of trial unless 

counsel requests an earlier date. 

 

Each Party must disclose the name of the Expert Witnesses no later than 3/4/2016. 

 

If the State and/or Defense wish to offer Expert evidence, the proponent of the evidence 

shall provide the name and address, the subject matter on which the expert is expected to testify, 

a summary of the facts and opinions to which the expert is expected to testify. 

 

Request to extend the deadline set this date must be done pursuant to Rule 15.6(d).  

Failure to request an extension may result in the preclusion of the evidence. 

 

IT IS FURTHER ORDERED that any disclosure and/or discovery shall be completed no 

later than seven (7) days prior to trial.  Any party seeking further disclosure and/or discovery 

after the discovery deadline shall seek leave of the Court by motion supported by affidavit to 

extend the time for disclosure and/or discovery.  Parties may extend the deadline by written 

stipulation which waives any objections to the late disclosure and/or discovery. 

 

IT IS FURTHER ORDERED with the JPTS, Counsel shall deliver to this division, copies 

of the following: 

 

A. A jointly-completed time and witness estimate list.  The Court will use the list to predict 

the length of the trial for the jurors and to direct Counsel to follow the trial time limits 

established.  Any time limitation set will be reasonable presumptive limits subject to 

modification upon a showing of good cause. 

 

B. A joint set of agreed-upon preliminary and final jury instructions.  This does not include 

Preliminary Criminal RAJI or Standard Criminal RAJI which the Court will give without 

request. 

 

C. Separate sets of requested instructions that have not been agreed upon.  Please read 

Rosen v. Knaub, 175 Ariz. 329, 857 P.2d 381 (1993).  Proposed voir dire questions which the 

Court will give.  
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In jury trial cases the parties shall jointly prepare a brief summary of the case which the 

Court will read to the jury at the commencement of voir dire. 

 

Any juror notebooks.  The Court encourages use of juror notebooks in appropriate cases.  

Stipulating the contents in evidence is necessary.  Key exhibits may be included, along with 

diagrams, photographs, and timelines. 

 

 MOTIONS IN LIMINE 

 

 Any motions in limine shall be filed thirty (30) days before the TMC is set and such 

motions must meet the test of State v. Superior Court, 108 Ariz. 396, 397, 499 P.2d 152 (1972):  

"The primary purpose of a motion in limine is to avoid disclosing to the jury prejudicial matters 

which may compel a mistrial."  See also, Ariz. Rules of Evidence, Rule 103(c).  A written 

response to a motion in limine may be filed no later than ten (10) days thereafter.  The Court will 

rule on the motions in limine without oral argument.  If the Court wishes to hear argument, the 

argument will be heard at the morning of trial if no TMC is set.  No replies shall be filed. 

 

PRETRIAL MOTIONS 

 

 All pretrial motions must be filed in writing twenty (20) days before TMC.   All motions 

must comply with Rule 35.1 including setting forth a sufficient factual basis for the motion.  

Failure to file a sufficient motion may result in the motion being denied without evidentiary 

hearing.  See: Rule 16.1[c] Rule 16.2[b]; State v. Londo 215 Ariz. 72 (App.) (2006); State v. 

Anaya 170 Ariz. 436, 443 (1992); State v. Wilson 164 Ariz. 406, 407 (1990) and State v. 

Alvarado 121 Ariz. 485 (1979).   

 

MARKING EXHIBITS 

 

The trial lawyers or their knowledgeable assistants shall appear in the division assigned 

by the Master Calendar Judge to present all exhibits.  The exhibits will be marked serially as they 

are listed in the LIST OF EXHIBITS which will be prepared by counsel and downloaded onto a 

disk which should be given to the clerk. The parties shall advise the division, referring 

specifically to the pretrial statement, which exhibits may be marked directly in evidence.  All 

exhibits will be clearly marked to correspond with the list provided.  Counsel is directed to meet 

in person to exchange the exhibits before coming to court.  Counsel will make sure that they do 

not bring to the clerk a set of exhibits that include duplicate exhibits.  Written stipulations to 

admit specified exhibits in evidence are encouraged.  
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The Court will hear and rule upon objections at the TMC.  The rulings will be stated on 

the record, using exhibit numbers. All objections to known exhibits and witnesses must be made 

before or during the Trial Management Conference or will be deemed to have been waived. 

 

IT IS FURTHER ORDERED that counsel, at the TMC, shall be prepared to discuss: 

 

A. Time limits in voir dire, opening statements, examination of witnesses and closing 

arguments. 

 

B. Stipulations for the foundation and authenticity of exhibits. 

 

C. Jury instructions (preliminary and final), juror notebooks (Counsel shall bring any 

proposed jury notebooks to the conference), mini-opening statements and voir dire. 

   

D. Any special scheduling or equipment issues. 

 

Status of settlement of the case. 

 

EXPEDIATED DISCOVERY 

 

If there are any issues as to the disclosure required under Rule 15, the parties shall 

attempt to resolve the issue under Rule 15.7 (b).  After personal consultation the party seeking 

relief shall fax or e-mail a one page letter seeking forth the issue and counsel requested relief.  

The Court will convene a conference to resolve the issue. 

 

LAST DAY CALCULATION 

 

Counsel shall notify the Court within ten (10) days after the minute entry is posted that 

there are errors in the last day calculation. 

 

Failure to object will be deemed a waiver, see Rule 8.1(c) and rule 8.1(d). 
 

 

  

APP 005-24-



Jean-Jacques Cabou (#022835) 
PERKINS COIE LLP 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
Telephone:  602-351-8000 
Facsimile:   602-648-7000 
JCabou@perkinscoie.com 
DocketPHX@perkinscoie.com 
 
Brian F. Russo (#018594) 
LAW OFFICE OF BRIAN F. RUSSO 
45 West Jefferson Street, 10th Floor 
Phoenix, Arizona  85003 
Telephone:  602-340-1133 
Facsimile:   602-258-9179 
BRusso@att.net 

Attorneys for Defendant Joe Paul Martinez 
 

 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

THE STATE OF ARIZONA, 

Plaintiff, 

v. 

JOE PAUL MARTINEZ, 

Defendant. 

No. CR 2014-118356-001 

MOTION FOR PRETRIAL RELEASE 

(Expedited Oral Argument Requested 
Pursuant to Rule 7.4(b)) 

(Assigned to the Honorable Roland Steinle) 

 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

R. Montoya, Deputy
10/15/2015 4:39:41 PM

Filing ID 6937261

APP 006-25-



I. MARTINEZ IS ENTITLED TO AN EXPEDITED HEARING  
AND TO RELEASE. .............................................................................................. 1 

II. THE PROP 103 LAWS, THE SOLE BASIS FOR HIS LONG PRETRIAL 
DETENTION, VIOLATE THE U.S. CONSTITUTION’S GUARANTEE 
OF SUBSTANTIVE DUE PROCESS AND CANNOT BE ENFORCED. ........... 3 

A. The Prop 103 Laws Do Not Satisfy “General Substantive Due 
Process Principles.” ..................................................................................... 3 

1. The Prop 103 Laws Do Not Require a Full-Blown 
Adversary Hearing at Which the State is Required to Prove 
That an Individual Arrestee Presents an Unmanageable 
Flight Risk or Danger to the Community.. ...................................... 5 

2. The Prop 103 Laws Do Not Address a Particularly Acute 
Problem. .......................................................................................... 5 

B. The Prop 103 Laws “Impose Punishment Before Trial” in Violation 
of Due Process Protections. ........................................................................ 6 

Conclusion ...................................................................................................................................... 7 

 

APP 007-26-



CASES 

Foucha v. Louisiana, 
504 U.S. 71 (1992) ......................................................................................................................2 

Gerstein v. Pugh, 
420 U.S. 103 (1975) ....................................................................................................................4 

Lopez-Valenzuela v. Arpaio, 
770 F.3d. 772 (9th Cir. 2014) (en banc) ............................................................................ passim 

Reno v. Flores, 
507 U.S. 292 (1993) ....................................................................................................................3 

Simpson v. Owens, 
207 Ariz. 261, 85 P.3d 478 (App. 2004) .....................................................................................4 

United States v. Salerno, 
481 U.S. 739 (1987) .......................................................................................................... passim 

Wash. State Grange v. Wash. State Republican Party, 
552 U.S. 442 (2008) ....................................................................................................................3 

Zadvydas v. Davis, 
533 U.S. 678 (2001) ....................................................................................................................3 

STATUTES 

18 U.S.C. § 3142, et seq. ...................................................................................................................6 

A.R.S. § 13-1405 ...........................................................................................................................2, 6 

A.R.S. § 13-1410 ...........................................................................................................................2, 6 

A.R.S. § 13-3961(A)(3) ............................................................................................................2, 5, 6 

A.R.S. § 13-3961(A)(4) ....................................................................................................................2 

A.R.S. § 13-4132 ...............................................................................................................................2 

A.R.S. § 13-4135 ...............................................................................................................................2 

APP 008-27-



OTHER AUTHORITIES 

Ariz. R. Crim. P. 7.2(a) .................................................................................................................1, 2 

Ariz. R. Crim. P. 7.4(b) .....................................................................................................................1 

Arizona Constitution Article 2, § 22(A)(1) .......................................................................................1 

Proposition 103, 2002 Ballot Proposition Materials .........................................................................6 

 

APP 009-28-



Defendant Joe Paul Martinez, by and through his undersigned counsel, hereby moves, 

pursuant to Ariz. R. Crim. P. 7.4(b), for his pretrial release, subject to electronic monitoring and 

such other conditions as the Court may deem necessary to “reasonably assure [his] appearance” 

for trial in this matter.  See Ariz. R. Crim. P. 7.2(a).  This Motion is supported by the following 

Memorandum of Points and Authorities, which is incorporated herein by reference. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Joe Martinez (“Martinez”) is presumed innocent and yet he has been incarcerated for 

nearly eighteen months on non-capital charges for which he has neither been tried nor convicted.  

He does not present a danger to the community, has extensive family ties in Phoenix, and is not a 

flight risk.  Certainly, among the options for supervising defendants on pretrial release there is an 

option short of incarceration that would protect the community from any alleged danger that 

Martinez might pose and that would ensure his appearance at trial. 

I. MARTINEZ IS ENTITLED TO AN EXPEDITED HEARING AND TO RELEASE. 

Martinez has been held without bail since April 2014.  Where, as here, a motion for 

release “involves whether the person shall be held without bail, the motion need not allege new 

material facts and a hearing on the motion shall be held on the record as soon as practicable but 

not later than seven days after filing of the motion.”  Ariz. R. Crim. P. 7.4(b).  

The basis for his pretrial detention is merely this: a checked box on his Release Order 

marked “No Bond:  The defendant is held without bond pursuant to Arizona Constitution Article 

2, Section 22.”  [State v. Martinez, Release Order No. CR2014-118 356-001, dated May 7, 2014]  

By merely checking this box on a prefabricated form, the government was able to detain the 

defendant, who is presumed innocent. The court conducted no hearing, made no findings of fact, 

nor inquired into the specific circumstances of Martinez’s case. The Detention Order applies the 

unconstitutional prohibition of bail set forth in Arizona Constitution Article 2, § 22(A)(1)1 and 

1  Arizona Constitution Article 2, § 22(A)(1) provides that “[a]ll persons charged with a 
crime shall be bailable by sufficient sureties, except:  [] For capital offenses, sexual assault, 
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A.R.S. § 13-3961(A)(4)2 (together the “Prop 103 Laws”).  But for the Prop 103 Laws, Martinez 

would be “bailable as a matter of right” and this Court would release him subject to “the least 

onerous condition or conditions contained in Rule 7.3 (b) which will reasonably assure [his] 

appearance.”  Ariz. R. Crim. P. 7.2(a). 

But in the year-and-a-half he has been held in custody, the Superior Court has never 

considered any of the facts or circumstances demonstrating that he is neither a flight risk nor a 

danger to the community.  Rather, Martinez has been held without bail simply because he is 

charged with “non-bailable” offenses, specifically sexual conduct with a minor under fifteen 

years of age, A.R.S. § 13-1405, and molestation of a child under fifteen years of age, A.R.S. § 13-

1410.  Pursuant to the Prop 103 Laws, the Superior Court was previously precluded from 

considering any other factors in its decision. 

But, as the en banc Ninth Circuit has since made clear, the Prop 103 Laws and Martinez’s 

absolute denial of bail or pretrial release pursuant to these laws violate the Due Process Clause of 

the Fourteenth Amendment of the U.S. Constitution.  See Lopez-Valenzuela v. Arpaio, 770 F.3d. 

772 (9th Cir. 2014) (en banc).  The Superior Court’s categorical denial of bail impermissibly 

infringes on Martinez’s “[f]reedom from bodily restraint,” which is “at the core of the liberty 

protected by the Due Process Clause.”  Foucha v. Louisiana, 504 U.S. 71, 80 (1992).  Martinez 

respectfully asks that this Court apply the Constitutionally-required holding of Lopez-Valenzuela, 

hold a hearing on appropriate conditions of pretrial release, and thereafter admit Martinez to bail 

on the least restrictive conditions necessary to (a) guarantee his appearance at future court 

proceedings and (b) mitigate any risk to the public posed by his release.  See A.R.S. §§ 13-4132,  

-4135. 

sexual conduct with a minor under fifteen years of age or molestation of a child under fifteen 
years of age when the proof is evident or the presumption great . . . .” 

2  A.R.S. § 13-3961(A)(3) provides, in relevant part, that “[a] person who is in custody 
shall not be admitted to bail if the proof is evident or the presumption great that the person is 
guilty of the offense charged and the offense charged is . . . [s]exual conduct with a minor who is 
under fifteen years of age.” 
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II. THE PROP 103 LAWS, THE SOLE BASIS FOR HIS LONG PRETRIAL 
DETENTION, VIOLATE THE U.S. CONSTITUTION’S GUARANTEE OF 
SUBSTANTIVE DUE PROCESS AND CANNOT BE ENFORCED. 

The Prop 103 Laws, and Martinez’s detention without bail pursuant to them, violate the 

substantive Due Process protections of the U.S. Constitution in at least two ways:  (1) the 

Prop 103 Laws do not “satisfy general substantive due process principles” and (2) the Prop 103 

Laws “impos[e] punishment before trial.”  Lopez-Valenzuela, 770 F.3d at 780 (outlining 

substantive due process framework).  The Prop 103 Laws are unconstitutional in all applications, 

and are thus facially unconstitutional.  See Wash. State Grange v. Wash. State Republican Party, 

552 U.S. 442, 449 (2008); see also id. (“[A] facial challenge must fail where the statute has a 

‘plainly legitimate sweep.’”) (citation omitted). 

A. The Prop 103 Laws Do Not Satisfy “General Substantive Due Process 
Principles.” 

The Fourteenth Amendment’s guarantee of substantive Due Process prohibits the 

government from “‘infring[ing] certain ‘fundamental’ liberty interests at all, no matter what 

process is provided, unless the infringement is narrowly tailored to serve a compelling state 

interest.’”  Lopez-Valenzuela, 770 F.3d at 780 (quoting Reno v. Flores, 507 U.S. 292, 302 (1993)).  

In evaluating both the state interest served by the Prop 103 Laws and the narrowness of the means 

used to achieve that interest, this Court must apply heightened scrutiny to the Prop 103 Laws 

because, in providing for non-bailable offenses, they infringe a “fundamental right,” the right to 

liberty.  See id.; see also Zadvydas v. Davis, 533 U.S. 678, 690 (2001) (“Freedom from 

imprisonment––from government custody, detention, or other forms of physical restraint––lies at 

the heart of the liberty that [the Due Process] Clause protects.”). 

The liberties and privileges infringed by the pretrial detention of a defendant, who is 

presumed innocent, are particularly profound.  Lopez-Valenzuela, 770 F.3d at 781; see id. 

(“‘Pretrial confinement may imperil the suspect’s job, interrupt his source of income, and impair 

his family relationships’ . . . [a]nd it may affect ‘the defendant’s ability to assist in preparation of 
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his defense.’” (quoting Gerstein v. Pugh, 420 U.S. 103, 114, 123 (1975)).  And even assuming 

that the Prop 103 Laws serve compelling interests, for example ensuring that individuals accused 

of serious crimes are available for trial, 770 F.3d at 782, the Prop 103 Laws are not sufficiently 

narrowly tailored to satisfy the heightened scrutiny to which they are constitutionally subject.  

Rather, these Laws broadly and categorically preclude a court from granting bail to a defendant 

based only on the nature of his charged offense and of evidence of that offense as judged in a 

rump procedure known colloquially as a Simpson hearing.  See Simpson v. Owens, 207 Ariz. 261, 

85 P.3d 478 (App. 2004) (outlining procedures for bail hearing).  Put differently, the Prop 103 

Laws flaunt the “‘general rule’ of substantive due process that the government may not detain a 

person prior to a judgment of guilt in a criminal trial” except pursuant to a “‘narrowly focuse[d],’ 

‘carefully limited exception’ to [that rule].”  Lopez-Valenzuela, 770 F.3d at 782 (1st alteration in 

original) (quoting United States v. Salerno, 481 U.S. 739, 749-50, 755 (1987)). 

To confirm this conclusion, this Court must analyze the Prop 103 Laws in light of three 

considerations identified by the U.S. Supreme Court in United States v. Salerno, 481 U.S. at 749, 

in its due process analysis of the federal pretrial release statute.  Specifically, Salerno considered 

whether (1) the challenged provision addresses “‘a particularly acute problem’”; (2) “‘[t]he [a]ct 

operates only on individuals who have been arrested for a specific category of extremely serious 

offenses,’”; and (3) there is a “‘full-blown adversary hearing’ at which the government [is] 

required to ‘convince a neutral decisionmaker by clear and convincing evidence that no 

conditions of release can reasonably assure the safety of the community or any person.’”  Lopez-

Valenzuela, 770 F.3d at 782 (1st alteration in original) (quoting Salerno, 481 U.S. at 750). 

To provide the substantive Due Process to which arrestees are entitled, a law restricting 

admission to bail must satisfy all three of the Salerno factors.  See id. (explaining that the U.S. 

Supreme Court upheld the Federal Bail Reform Act only after finding each of Salerno’s three 

factors present).  Here, even assuming factor two, that the Prop 103 Laws are limited to the 

specific category of extremely serious offenses of sexual conduct with young children, a review 
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of factors one and three compels the conclusion that the Prop 103 Laws are not “carefully limited” 

and are invalid under the Due Process Clause.  

1. The Prop 103 Laws Do Not Require a Full-Blown Adversary Hearing 
at Which the State is Required to Prove that an Individual Arrestee 
Presents an Unmanageable Flight Risk or Danger to the Community. 

Taking the third consideration first, the Prop 103 Laws are “plainly . . . not carefully 

limited” because, in denying bail to all persons arrested for sexual conduct with a minor they 

“employ[] an overbroad, irrebuttable presumption rather than an individualized hearing to 

determine whether a particular arrestee poses an unmanageable flight risk” or danger to the 

community.  Id. at 784. 

Specifically, the Prop 103 Laws are not narrowly focused on those arrestees that present 

flight risk or danger to the community.  Instead, they categorically exclude all arrestees, 

regardless of the risk actually posed by each individual.  Assuming that “a categorical denial of 

bail for noncapital offenses could ever withstand heightened scrutiny,” id. at 785 (emphasis 

added), sexual conduct with a child who is under fifteen years of age is not that offense.  Unlike a 

capital offense, where most defendants face the death penalty, the non-bailable offenses in the 

Prop 103 Laws do not “serve as a convincing proxy for unmanageable flight risk or 

dangerousness.”  Id. at 786.  There is no evidence, and certainly none was presented or 

considered by the Court here, that one who allegedly commits one of the non-bailable offenses in 

the Prop 103 laws is an unmanageable flight risk, or that any danger posed by such a person to the 

community could not be mitigated by other conditions of release. 

2. The Prop 103 Laws Do Not Address a Particularly Acute Problem. 

Also, A.R.S. § 13-3961(A)(3) does not address “a particularly acute problem.”  Salerno, 

481 U.S. at 750.  Here, there is no evidence that the Prop 103 Laws were adopted to address a 

particularly acute problem.  We are unaware of any “findings, studies, statistics or other 
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evidence”3 in the legislative record showing that individuals charged under A.R.S. § 13-1405 or 

§ 13-1410, and thus made non-bailable under the Prop 103 Laws, pose an unmanageable flight 

risk or are a danger to the community that cannot be managed through less restrictive means.4  

See Lopez-Valenzuela, 770 F.3d at 783.  The absence of this evidence supports the conclusion 

that A.R.S. § 13-3961(A)(3) is not carefully limited, as it must be, to survive heightened scrutiny.  

See id. 

B. The Prop 103 Laws “Impose Punishment Before Trial” in Violation of Due 
Process Protections. 

The Prop 103 Laws also violate substantive due process by imposing punishment before 

trial.  “‘To determine whether a restriction on liberty constitutes impermissible punishment or 

permissible regulation, [it is necessary to] first look to legislative intent.’”  Id. at 789 (quoting 

Salerno, 481 U.S. at 747).  “‘Unless [the legislature] expressly intended to impose punitive 

restrictions, the punitive/regulatory distinction turns on whether an alternative purpose to which 

the restriction may rationally be connected is assignable for it, and whether it appears excessive in 

relation to the alternative purpose assigned to it.’”  Id. (alteration in original) (quoting id.). 

There is strong evidence in the legislative history that the Prop 103 Laws are punitive.  

The election materials circulated with the proposition, contain statements unambiguously 

confirming that the Prop 103 Laws were designed to punish.  Senator Dean Martin, who 

sponsored the legislation, asserted that “[w]ith Proposition 103, we will treat sexual predators 

3  The Ballot Proposition Materials for Prop 103 do reference “[a] behavioral analysis 
done by a 27-year veteran FBI Special Agent, who dealt with sexual predators” as purportedly 
revealing “that 33% of sexual predators who are released on bail will commit a new sex offense, 
commit another crime or otherwise violate their terms of release.”  [Proposition 103, 2002 Ballot 
Proposition Materials (attached hereto as Exhibit 1)]  Even taken at face value, though, this 
uncited reference unconstitutionally assumes that all arrestees for sexual offenses are “sexual 
predators.” 

4  We note that, for example, with the exception of capital offenses, the Bail Reform Act 
governing pretrial release in federal cases contains no similar categorical judgments about denial 
of bail based on the nature of the offense.  See 18 U.S.C. § 3142, et seq. 
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who destroy lives the same way we treat those who take them away.” 5   Furthermore, the 

legislative history starkly confirms that proponents of Prop 103 acknowledged its repudiation of 

the presumption of innocence, for example asking voters to: “Please vote YES on Proposition 103 

to help keep dangerous sexual predators off our streets.”6 

Assuming even that the legislature did not expressly intend to impose punitive restrictions, 

and assuming that the Prop 103 Laws were adopted for the permissive regulatory purposes of 

either managing flight risk or dangerousness to the community, “it appears excessive in relation 

to the alternative purpose assigned [to it].”  Salerno, 481 U.S. at 747 (alteration in original).  Even 

if these problems exist, the Prop 103 Laws “employ[] a profoundly overbroad irrebuttable 

presumption, rather than an individualized evaluation, to determine whether an arrestee is an 

unmanageable flight risk” or danger to society.  Lopez-Valenzuela, 770 F.3d at 791.  As a result, 

individuals charged with non-bailable offenses under the Prop 103 Laws are categorically denied 

the opportunity for bail even if they are not flight risks and do not pose an unmanageable risk to 

the community.  “Given this severe lack of fit between the asserted nonpunitive purpose[s] and 

the actual operation of the law,” id., the Prop 103 Laws are punitive, and thus violate substantive 

due process as they impose punishment before trial.  

Conclusion 

The Prop 103 Laws categorically deny bail or other pretrial release and thus require 

pretrial detention for every person for which it is determined the “proof [was] evident” or the 

“presumption great” that they committed the charged, non-bailable offense, regardless of the 

“individual circumstances of the arrestee, including the arrestee’s strong ties to and deep roots in 

the community.”  Lopez-Valenzuela, 770 F.3d at 791.  In contrast to permissible pretrial release 

provisions, the Prop 103 Laws do not address an established “particularly acute problem” and do 

not include an individualized determination of flight risk or dangerousness.  Salerno, 481 U.S. 

5  See Exhibit 1. 
6  Id. 
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at 750.  By failing to provide the substantive Due Process to which all arrestees are entitled, the 

Prop 103 Laws are invalid, and Martinez must be admitted to bail pursuant to the least restrictive 

conditions necessary to guarantee his appearance at future proceedings and to mitigate any risk to 

the community posed by his pretrial release. 

Dated:  October 15, 2015 
 

PERKINS COIE LLP 

By: /s/ Jean-Jacques Cabou 
Jean-Jacques Cabou 
2901 North Central Avenue, Suite 2000 
Phoenix, Arizona 85012-2788 
 
Brian F. Russo 
LAW OFFICE OF BRIAN F. RUSSO 
45 West Jefferson Street, 10th Floor 
Phoenix, Arizona 85003 

Attorneys for Defendant Joe Paul Martinez 
 
Copy of the foregoing electronically filed  
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Deputy County Attorney 
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119141-0001/128195306.1  
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Proposition 103 2002 Ballot Propositions

A
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Spelling, grammar, and punctuation were reproduced as submitted in the “for” and “against” arguments.

PROPOSITION 103
OFFICIAL TITLE

SENATE CONCURRENT RESOLUTION 1011
PROPOSING AN AMENDMENT TO THE CONSTITUTION OF ARIZONA; AMENDING ARTICLE II, SECTION 22, CONSTITUTION OF ARI-
ZONA; RELATING TO BAILABLE OFFENSES.

TEXT OF THE PROPOSED AMENDMENT
Be it resolved by the Senate of the State of Arizona, the House of
Representatives concurring:

1. Article II, section 22, Constitution of Arizona, is proposed to
be amended as follows if approved by the voters and on proclama-
tion of the Governor:

22. Bailable offenses
Section 22. A. All persons charged with crime shall be bailable

by sufficient sureties, except for:
1. Capital offenses, SEXUAL ASSAULT, SEXUAL CON-

DUCT WITH A MINOR UNDER FIFTEEN YEARS OF AGE
OR MOLESTATION OF A CHILD UNDER FIFTEEN YEARS
OF AGE when the proof is evident or the presumption great.

2. Felony offenses, committed when the person charged
is already admitted to bail on a separate felony charge and
where the proof is evident or the presumption great as to the
present charge.

3. Felony offenses if the person charged poses a sub-
stantial danger to any other person or the community, if no
conditions of release which may be imposed will reasonably
assure the safety of the other person or the community and if
the proof is evident or the presumption great as to the present
charge.
B. THE PURPOSES OF BAIL AND ANY CONDITIONS OF

RELEASE THAT ARE SET BY A JUDICIAL OFFICER INCLUDE:
1. ASSURING THE APPEARANCE OF THE ACCUSED.
2. PROTECTING AGAINST THE INTIMIDATION OF

WITNESSES.
3. PROTECTING THE SAFETY OF THE VICTIM, ANY

OTHER PERSON OR THE COMMUNITY.
2. The Secretary of State shall submit this proposition to the

voters at the next general election as provided by article XXI, Con-
stitution of Arizona.

ANALYSIS BY LEGISLATIVE COUNCIL
The Arizona Constitution provides that all persons who are charged with a crime are eligible for bail, subject to certain exceptions. Bail

is not allowed for any person who is charged with a crime if the court finds proof that the person committed the crime is evident or the pre-
sumption that the person committed the crime is great and the charged crime is: (1) a capital offense (an offense punishable by death), (2) a
felony offense committed when the person charged is already admitted to bail on a separate felony charge or (3) a felony offense if the per-
son charged poses a substantial danger to any other person or the community and no condition of release will reasonably assure the safety
of the other person or community.

Proposition 103 would amend the Arizona Constitution to additionally prohibit bail for any person who is charged with a crime if the
court finds proof that the person committed the crime is evident or the presumption that the person committed the crime is great and the
charged crime is: (1) sexual assault, (2) sexual conduct with a minor under fifteen years of age or (3) molestation of a child under fifteen
years of age.

Proposition 103 would also amend the Constitution to specify that the purposes of bail and any conditions of release that are set by a
judicial officer include assuring the appearance of the accused, protecting against the intimidation of witnesses and protecting the safety of
the victim, any other person or the community.

ARGUMENTS “FOR” PROPOSITION 103
Last year, the US Supreme Court ruled that sexual predators can be held even after their criminal sentence if they still pose a danger

to the community. Now, when sexual predators are caught, they know they could be facing lifetime incarceration.
Slick defense lawyers have been able to reduce million dollar bonds, allowing predators back on the street for just a few hundred dol-

lars. A sexual predator who knows he is guilty, facing life behind bars, has no incentive to ever return. It has happened time and again.
The Constitution currently allows judges to hold murderers without bond “when the proof is evident or the presumption is great.” Using

this high standard, false accusations or circumstantial evidence cannot be used to deny bail. With Proposition 103, we will treat sexual pred-
ators who destroy lives the same way we treat those who take them away.

Here’s how it would work if Proposition 103 passes: When a sexual predator is arrested, a special hearing may be requested by pros-
ecutors to present evidence (i.e. DNA is found where it should not be found, photographic or video evidence). If the judge decides that “the
proof is evident or the presumption is great”, persons charged with the following crimes would be ineligible for bail: sexual assault (rape),
sexual conduct (intercourse) with a minor under 15 years old, or molestation of a child under 15.

Proposition 103 also gives better tools to judges to set bail conditions beyond just money. Judges will be able to set any conditions of
release to protect the community, the victim or their family, or protect against the intimidation of witnesses.

Visit www.YesOnBailReform.org for more information.
Please vote YES on Proposition 103 to help keep dangerous sexual predators off our streets.

Arizona has an opportunity with Proposition 103 to enhance its laws and be a greater protector of the innocent. Proposition 103 will
give the proper weight to the crime of rape and child molestation.

There is a tremendous problem in our country with sexual assault on children and adults and our state is no exception. Southern Ari-
zona Center Against Sexual Assault reports that one in every three girls and one in every six boys will be sexually abused before the age of
eighteen.

We have learned a great deal in recent years about these types of offenders and we need to begin to have our laws reflect what we
now know. A behavioral analysis done by a 27-year veteran FBI Special Agent, who dealt with sexual predators, reveals that 33% of sexual
predators who are released on bail will commit a new sex offense, commit another crime or otherwise violate their terms of release.

Many studies now tell us that these types of offenders have a long-term persistent pattern of behavior. They make ritual or need-driven
decisions that often overwhelm their sense of community restraint and certainly their willingness to adhere to bail requirements. Proposition
103 will help seal the crack in the justice system and can prevent the worst sexual predators from jumping bail or even simply walking our
neighborhoods while they await trial.

Senator Dean Martin, Sponsor of Legislation, Phoenix
GENERAL ELECTION NOVEMBER 5, 2002
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Arguments “For” Proposition 1032002 Ballot Propositions
Spelling, grammar, and punctuation were reproduced as submitted in the “for” and “against” arguments.

Proposition 103 also saves money in our criminal justice system. It only costs $45 per day to incarcerate a prisoner. Proposition 103
accelerates the trial schedule, saving money on attorneys, judges and court costs. This monetary savings is above and beyond the untold
savings of mental anguish to victims and their families and provides peace of mind that we will ALL be safer.

Please Vote Yes on Proposition 103.

Vote Yes on Proposition 103, Bailable Offenses
Nothing undermines public confidence in our criminal justice system more severely than reports about violent crimes committed by

offenders who have been arrested for an earlier crime and then released back into the community. When this happens, it is an inexcusable
failure of the justice system. The studies confirm the high recidivism rates among rapists and child molesters. This amendment is therefore
a critically needed reform if we are to protect the rights and safety of crime victims. The United States Supreme Court has provided that the
United States Constitution does not prohibit courts from considering the safety of victims in making pretrial detention decisions. The time
has long passed for Arizona to conform its constitution in this way. On behalf of crime victims and law-abiding citizens throughout Arizona, I
urge you to vote yes on this important proposition.

My name is Chris Cottrell, I am 13 years old, and I am the “Chris” of “Chris’ Law,” now Proposition 103. This issue has touched my fam-
ily, and I want to do whatever I can to prevent others from going through the same suffering.

Last year I wrote a bill in a student legislature regarding bail reform for sexual predators. As part of the student legislature, I met with
Senator Dean Martin. Senator Martin agreed that this was a very important issue and we spent last summer working with legal experts,
prosecutors, and victims’ organizations drafting a version which Senator Martin introduced during the 2002 Legislative Session.

We worked very hard on the bill, which became known as Chris’ Law. We met with individual legislators, and told them how innocent
people were being hurt because of loopholes in our bail system. We testified before committees in the Senate and the House of Represen-
tatives, which both passed Chris’ Law.

Because “Chris’ Law” is a constitutional amendment, it must also be approved by the voters.
Proposition 103 amends the Arizona Constitution to treat bail for rapists and child molesters the same way we treat bail for accused

murderers.
Many people have asked me what they can do to help stop sexual predators in our neighborhoods.
I tell them to vote YES on Prop 103.
It’s one thing that you can do to help prevent more families from being hurt by sexual predators.

Former Congressman and gubernatorial candidate Matt Salmon strongly supports Prop. 103. As a Congressman, Matt Salmon wrote
“Aimee’s Law” which helps keep convicted murderers, rapists, and child predators behind bars and out of our neighborhoods. Matt believes
that the system is too focused on the rights of the criminal to the detriment of safe streets and the rights of victims. Judges often set low bail
that allows potentially dangerous suspects to go free pending trial. It is long past time that we amend the Arizona Constitution so that bail for
rapists and child molesters can be treated like bail for murderers. Recent history proves the need for Prop. 103:

• Last January, bail was set at $26,000 for a person charged with Indecent Exposure, Sexual Conduct with a Minor, and Child
Molestation. Reports by those present at the Madison Street Jail Courtroom said “bail was low because the Judge was in a good
mood that night.”

• In December, a Maricopa County Superior Court Judge lowered a suspect’s bail from $2.5 million to $100,000. The suspect, who
had allegedly raped an 11 year-old boy, did not show up for trial.

• That same month, the director of a church-based teen group was charged with having illicit sex with at least three minors. The
suspect was charged with 15 counts of sexual conduct with a minor and one count of furnishing obscene materials to a minor. He
was freed on a $21,240 bond.

• In November, after a 19-month search by Tucson police to locate a suspect charged with breaking into the apartment of an 11
year-old girl and raping her, Pima County Justice Pro Tem Walter Weber set bail at just $5,500.

I hope that you will join former Congressman Matt Salmon in voting yes on this important Proposition.

ARGUMENTS “AGAINST” PROPOSITION 103
The Secretary of State did not receive any arguments “against” Proposition 103.

Julie Lind, Tempe

Mr. Steve Twist, Victim’s Advocate, Phoenix

Chris Cottrell, Phoenix

Paid for by Susan Cottrell

James B. Morse Jr., Policy Director for Salmon for Governor, Tempe

Paid for by Andrew E. Chasin
GENERAL ELECTION NOVEMBER 5, 2002
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Ballot Format for Proposition 103 2002 Ballot Propositions
Spelling, grammar, and punctuation were reproduced as submitted in the “for” and “against” arguments.

BALLOT FORMAT

PROPOSED AMENDMENT TO THE CONSTITUTION
BY THE LEGISLATURE

OFFICIAL TITLE
SENATE CONCURRENT RESOLUTION 1011

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF
ARIZONA; AMENDING ARTICLE II, SECTION 22,
CONSTITUTION OF ARIZONA; RELATING TO BAILABLE
OFFENSES.

DESCRIPTIVE TITLE
ADDS SEXUAL ASSAULT, SEXUAL CONDUCT WITH MINOR
UNDER AGE 15 AND MOLESTATION OF CHILD UNDER AGE 15
TO LIST OF NON-BAILABLE OFFENSES; STATES PURPOSE OF
BAIL RELEASE CONDITIONS IS TO ASSURE APPEARANCE OF
ACCUSED, PROTECT AGAINST WITNESS INTIMIDATION AND
PROTECT SAFETY OF VICTIM AND OTHERS IN COMMUNITY.

A “yes” vote shall have the effect of providing that
sexual assault, sexual conduct with a minor under age
15 and molestation of a child under age 15 are non-
bailable offenses.

YES

A “no” vote shall have the effect that these offenses
will not be added to the list of offenses for which bail
is not available.

NO

PROPOSITION 103

PROPOSITION 103
GENERAL ELECTION NOVEMBER 5, 2002
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Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

M. Martin, Deputy
11/4/2015 8:49:14 AM

Filing ID 6979563WILLIAM MONTGOMERY 
MARICOPA COUNTY ATTORNEY 

Elizabeth Reamer 
Deputy County Attorney 
Bar Id #: 025705 
301 West Jefferson, 5th Floor 
Phoenix, AZ 85003 
Telephone: (602) 372-9600 
Mcaomjc2@mcao. maricopa. gov 
MCAO Firm #: 00032000 
Attorney for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

THE STATE OF ARIZONA, 

Plaintiff, 

vs. 

JOE PAUL MARTINEZ, 

Defendant. 

) 
) 
) 
) 
) 
) 
) CR 2014-118356-001 
) 
) STATE'S RESPONSE TO THE DEFENSE 
) MOTION FOR PRETRIAL RELEASE 
) 
) (Assigned to the Roland Steinle) 
) 

~~~~~~~~~~~-) 

The State of Arizona, through undersigned counsel, hereby requests that the Court deny the 

defense Motion for Pretrial Release. The attached Memorandum of Points and Authorities supports 

this response. 

Submitted November_, 2015. 

WILLIAM MONTGOMERY 
MARICOPA COUNTY ATTORNEY 

BY: Isl '-"-'-----------------
1 s I Elizabeth Reamer 
Deputy County Attorney 
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MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS 

The defendant was charged with 17 counts, including two counts of Sexual Conduct with 

a Minor, a class 2 felony and a dangerous crime against children (Counts 9 and 10). On April 

19, 2014, the defendant was held non-bondable as a matter of right due to the charges of sexual 

conduct with a minor against him. 

On October 30, 2014, this Court held a Simpson hearing and found, for Counts 9 and 10, 

that there was "proof [] evidence and the presumption great" that "if believed by the jury, []the 

Defendant committed the crime charged." See Ex. 1, Minute Entry, Oct. 30, 2014, 2. As a result, 

this Court ordered the defendant to be held non-bondable on Counts 9 and 10. The defendant is 

currently incarcerated. 

LAW AND ARGUMENT 

The defendant's Motion for Pretrial Release should be denied because pursuant to the 

Arizona Constitution and Arizona Revised Statutes, the defendant may be lawfully held not 

bailable. The defendant argues that Ariz. Const. art. II, § 22(A)(l) ("(A)(l )") is unconstitutional 

because the provision holding a defendant non-bondable is a violation of the Due Process Clause 

of the Fourteenth Amendment of the U.S. Constitution. The defendant heavily, and incorrectly, 

relies on Lopez-Valenzuela v. Arpaio, which found a different section, Ariz. Const. art. II, § 22 

(A)(4) ("(A)(4)") unconstitutional. 770 F.3d 772, 788-89 (9th Cir. 2014). First, the defendant 

does not have a constitutional right to bail. Though there are limitations in determining bail for 

the defendant, the State has satisfied the requirements under Arizona law, by demonstrating there 

was "proof evident or the presumption great that the [defendant]is guilty of the offense charged." 

Second, the defendant's constitutional argument fails under Lopez-Valenzuela since the case is 

not applicable in determining the constitutionality of (A)(l ), and the defendant uses the incorrect 

2 
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level of scrutiny when assessing the constitutionality of (A)(l ). As a result, the defendant is left 

without authority of his constitutional argument. 

Under the Arizona Constitution, Article II, § 22, all persons charged with "capital 

offenses, sexual assault, sexual conduct with a minor under fifteen years of age or molestation of 

a child under fifteen years of age when the proof is evident or the presumption great" are not 

entitled to bail. Ariz. Const. art. II,§ 22(A)(l). A.RS. § 13-396l(A) was amended to provide 

the same: 

A person who is in custody shall not be admitted to bail if the proof is 
evident or the presumption great that the person is guilty of the offense charged 
and the offense charged is one of the following: 

1. A capital offense. 
2. Sexual assault. 
3. Sexual conduct with a minor who is under fifteen years of age. 
4. Molestation of a child who is under fifteen years of age. 
5. A serious felony offense if there is probable cause to believe that the person 

has entered or remained in the United States illegally. 

The purpose of bail includes: "1) Assuring the appearance of the accused; 2) Protecting 

against the intimidation of witnesses; [and] 3) Protecting the safety of the victim, any other 

person or the community." Ariz. Const. art. II,§ 22(B). 

a. Defendant does not have a constitutional right to bail. 

"[T]here is no absolute right to bail." State ex rel. Romley v. Rayes, 206 Ariz. 58, 62, if 9, 

75 P.3d 148, 152 (App. 2003). The Arizona Supreme Court has never held that "the eighth 

amendment to the United States Constitution creates an absolute right to bail." Id. However, a 

trial court is limited in setting bail because "excessive bail" is unconstitutional under the Arizona 

Constitution. Costa v. Mackey, 227 Ariz. 565, 569-70, if 8, 261 P.3d 449, 453-54 (App. 2011) 

(citing Ariz. Const. art. II,§ 15; Fragoso v. Fell, 210 Ariz. 427, 434, if 22, 111P.3d1027, 1034 

(App. 2005)). "Because bail is designed, among other things, to assure the defendant's 

appearance at court proceedings, protect against intimidation of witnesses, and protect any victim 
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or others, any bail set at an amount greater than necessary to achieve these purposes is excessive 

within the meaning of our constitution and is therefore prohibited." Id. 

Here, the defendant is requesting pretrial release pursuant to Ariz. R. Crim. P. 7.4(b ), 

arguing but for (A)(l) and§ 13-3961(A), the defendant would be "bailable as a matter ofright." 

See Defense Motion, 2. Under Arizona case law, the defendant does not have an absolute right 

to bail. It is within the trial court's discretion in setting bail, so long as it is constitutional under 

the Arizona Constitution. Thus, the defendant would not be automatically "bailable" due to an 

"automatic right." In regards to bail, the defendant is still subject to the provisions set forth in 

the Arizona Constitution and Arizona Revised Statutes. 

b. Under§ 13-3961(A)(3), the defendant was lawfully held without bail because the 
State demonstrated the "proof is evident or the presumption great" that the 
defendant is guilty of sexual conduct with a minor under 15 years of age. 

In order for the State to hold the defendant without bail, the State must prove that 

the "proof is evident or the presumption great." State ex rel. Romley v. Rayes, 206 Ariz. 58, 61, 

75 P.3d 148, 151 (App. 2003). See also§ 13-3961(A)(3)(a person is not entitled to bail if"the 

proof is evident or the presumption great that the person is guilty of the offense charged" and 

"the offense charged is ... 3) Sexual conduct with a minor who is under fifteen years of age"). 

This requires "all of the evidence, fully considered by the court, mak[ing] it plain and clear to the 

understanding, and satisfactory and apparent to the well-guarded, dispassionate judgment of the 

court that the accused committed one of the offenses enumerated in A.R.S. § 13-3961(A)." 

Simpson v. Owens, 207 Ariz. 261, 274, if 40, 85 P.3d 478, 491 (App. 2004). If the State makes 

this showing, the defendant must be held without bail. Rayes, 206 Ariz. at 61, if 11, 75 P.3d at 

151. See A.R. S. § 13-3 961. Only when the State fails to prove that "the proof is evident or the 

presumption great" is the defendant entitled to be considered for bail. Id.; See A.R.S. § 13-3962. 

Here, this Court found, based upon the evidence presented, that "the proof is evident or 

the presumption great" that the defendant committed sexual conduct with a minor under 15 years 
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of age. See Ex. 1, Minute Entry, Oct. 30, 2014, 2. As a result, this Court held the defendant 

without bail pursuant to § 13-3961. Thus, pursuant to Rayes, the defendant is lawfully held 

without bail pursuant to Arizona law. 

c. The defendant's reliance on Lopez-Valenzuela is improper and does not invalidate 
subsection (A)(l) of Article II, section 22 of the Arizona Constitution. 

The majority, if not all, of the defendant's Motion attempted to invalidate (A)(l) by 

heavily relying on the 9th Circuit opinion, Lopez-Valenzuela, 770 F.3d 772 (9th Cir. 2014)-

which invalidated (A)(4), relating to illegal immigrants who commit a serious felony offense. 

Art. II,§ 22(A)(4) of the Arizona Constitution provides: 

All persons charged with crime shall be bailable by sufficient sureties, except: 

4. For serious offenses as prescribed by the legislature if the person charged has 
entered or remained in the United States illegally and if the proof is evident or the 
presumption great as to the present charge. 

This subsection was passed by the Arizona legislature in 2005 and was voter approved in 

proposition 100 in 2006. Lopez-Valenzuela, 770 F.3d at 775. The intent was to prevent illegal 

persons from fleeing to another country and thus "assuring the appearance of the accused." See 

Ex. 2, Proposition 100 Ballot Proposition; Ariz. Const. art. II, § 22(B). 

In Lopez-Valenzuela, the 9th Circuit Court held (A)(4) violated the Lopez-Valenzuela's 

Due Process rights and thus was unconstitutional. 770 F.3d at 782, 788, 791. Lopez-Valenzuela 

and other plaintiffs filed a class-action complaint, arguing proposition 100, enacted as (A)(4), 

violated their substantive due process rights under the Fourteenth Amendment by failing to be 

narrowly tailored to serve a compelling governmental interest and by "impermissibly impos[ing] 

punishment before trial." Id. at 776. First, the court agreed with the plaintiffs that (A)(4) was not 

narrowly tailored. Id. The court opined that the Due Process Clause "forbid[ s] the government to 

infringe certain 'fundamental' liberty interests at all, no matter what process is provided, unless 

the infringement is narrowly tailored to serve a compelling state interest." Id. at 780 (quoting 

Reno v. Flores, 507 U.S. 292, 302 (1993)). The court applied this "heightened scrutiny" because 
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"freedom from bodily restraint has always been at the core of the liberty protected by the Due 

Process Clause" and institutionalizing an adult is a "fundamental" right that triggers the 

heightened scrutiny. Id at 780-81. In determining whether (A)(4) was narrowly tailored, the 

court used three considerations from Salerno: 

First, that the challenged provisions addressed "a particularly acute problem." Id 
at 750, 107 S.Ct. 2095. Second, that "[t]he Act operates only on individuals who 
have been arrested for a specific category of extremely serious offenses," where 
Congress had "specifically found that these individuals are far more likely to be 
responsible for dangerous acts in the community after arrest." Id Third, that the 
Act required "a full-blown adversary hearing" at which the government was 
required to "convince a neutral decisionmaker by clear and convincing evidence 
that no conditions of release can reasonably assure the safety of the community or 
any person." Id 

Id. at 782 (citing Salerno, 481 U.S. at 750). 

The court in Lopez-Valenzuela held that none of the considerations existed. Id. In 

regards to the first consideration, there was no evidence, such as studies or statistics, showing 

"that undocumented immigrants as a group pose" a flight risk and that adoption of prop 100 

would address any acute problem. Id. at 783. "The absence of evidence ... supports the 

conclusion that prop 100 laws are not carefully limited, as they must be to survive the heightened 

scrutiny under Salerno." Id. at 783. In regards to the second factor, the court did not find prop 

100 limited to a "specific category of extremely serious offenses" and was thus extremely broad. 

Id. at 784 (citing Salerno, 481 U.S. at 750). Lastly, as to the third factor, prop 100 "employs an 

overbroad, irrebuttable presumption rather than an individualized hearing" in determining 

whether the person is an unmanageable flight risk. Id. at 784. The court found many illegal 

immigrants to not be unmanageable flight risks, because contrary to common assumption, they 

have strong ties to their community. Id at 785 (quoting Arizona v. United States,_ U.S._, 132 

S.Ct. 2492, 2499 (2012) ("Many have 'children in the United States' and 'long ties to the 

community'")). Therefore, prop 100 does not satisfy the due process scrutiny under Salerno 

because "[a]lthough the state has a compelling interest in assuring that arrestees, including 
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undocumented immigrants, appear for trial, Proposition 100 is not carefully limited to serve that 

interest." Id. at 788. 

Second, the court found that (A)(4) served as a punitive tool and thus was 

unconstitutional. Id. at 791-92. " ... [T]he challenged laws are excessive in relation to the state's 

legitimate interest in assuring arrestees' presence for trial. They therefore impermissibly impose 

punishment before an adjudication of guilt." Id. The court first looked to legislative intent in 

determining whether (A)(4) was impermissibly restrictive. Id. After analyzing voter materials, 

the court held that "the voter materials contained some official statements reflecting a punitive 

purpose, but ultimately the message was mixed." Id. at 790. "Unless [the legislature] expressly 

intended to impose punitive restrictions, the punitive/regulatory distinction turns on whether an 

alternative purpose ... may be rationally connected ... and whether it appears excessive in relation 

to the alternative purpose assigned to it." Id. at 789-90. The court found the provision "excessive 

in relation to its stated legitimate purpose" because the flight risk of illegal immigrants has not 

been shown. Id. at 791. Thus, the court found proposition 100 to be "motivated by an improper 

punitive purpose." Id. 

Here, Lopez-Valenzuela does not invalidate proposition 103 because Lopez-Valenzuela 

specifically invalidated proposition 100 for reasons relating to illegal immigrants - not 

felonious sex offenses. Applying the Salerno factors set forth in Lopez-Valenzuela demonstrates 

proposition 103, or now enacted as art. II, § 22(A)(l), that the proposition does not violate the 

defendant's due process rights. First, proposition 103 addresses a "particularly acute problem." 

Sex offenders, faced with several years in prison, have no incentive to return to court. See Ex. 3, 

Proposition 103, 2002 Ballot Propositions. 33 percent of sex offenders violate their terms of 

release. Id. Thus, statistics demonstrate that sex offenders are a flight risk. Second, unlike (A)(4), 

proposition 103 specifically targets sex conduct with a minor who is under fifteen years of age. 

As indicated in Lopez-Valenzuela, (A)(l) was broad because it entailed "serious offenses." 
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(A)(4) is far more specific than (A)(l), applying to the specific offense of sex conduct with a 

minor who is under fifteen years of age. Third, no conditions of release could assure the safety 

of the community or victims. The State has a high interest in protecting victims, particularly 

minors under fifteen years of age, from their sexual offenders, especially due to the highly 

sensitive nature of the crime. Specific studies and findings support a purpose in assuring the 

appearance of the accused and protecting the victims and society, different from the purpose of 

holding illegal immigrants non-bondable. Id. According to the 2002 ballot for Proposition 103, 

33 percent of sexual predators who are released on bail will commit a new sexual offense. Id. 

Several studies demonstrate sex offenders "have a long-term persistent pattern of behavior." Id. 

Therefore, under the Salerno factors, art. II, § 22(A)(l) is narrowly tailored and meets the 

constitutional standard that the Due Process Clause requires. 

Additionally, looking at the legislative intent behind proposition 103, the legislation was 

not intended to be a punitive tool. The legislation was not excessive, as (A)(l) addresses the 

legislature's concern about the safety of the victims of sex crimes due to sexual predators' 

likelihood of reoffending while on release. See Ex. 3, Proposition 103, 2002 Ballot Propositions. 

"The US Supreme Court ruled that sexual predators can be held even after their criminal 

sentence if they still pose a danger to the community." Id. Additionally, 33 percent of sexual 

predators who are released on bail commit new crimes or violate their release terms. Id. 

Analyzed as a whole, the concern was more of the safety of the community and victims, rather 

than punishing sexual offenders. Thus, (A)( 4) is not a punitive tool. 

As a result, Lopez does not invalidate art. II, § 22(A)(l ). 

CONCLUSION 

For the aforementioned reasons, the State requests that this court deny the defendant's 

motion for pretrial release. The law does not require the finding defense suggests it does and a 
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Simpson Hearing was already conducted. Based on the Court's findings at the Simpson Hearing, 

the defendant remained non-bondable. 

Submitted November_, 2015. 

Copy mailed\delivered 
November_, 2015, 
to: 

Honorable Roland Steinle 
Judge of the Superior Court 

Brian Russo 
Attorney For Defendant 

BY: /s/ 

WILLIAM MONTGOMERY 
MARICOPA COUNTY ATTORNEY 

BY: /s/ 
'-"'-~~~~~~~~~~~~~~-

/ s / Elizabeth Reamer 
Deputy County Attorney 

~~~~~~~~~~~~~~~ 

ls/Elizabeth Reamer 
Deputy County Attorney 
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Michael K. Jeanes, Clerk of Court 
***Electronically Filed *** 

11/05/2014 8:00 AM 

CR2014-118356-001 SE 
CR2014-002618-001 DT 

HON. ROLAND J. STEINLE 

STATE OF ARIZONA 

v. 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

10/30/2014 

CLERK OF THE COURT 
A. Chee 
Deputy 

ELIZABETH LOUISE REAMER 

JOE PAUL MARTINEZ (001) DAVID M CANTOR 

1:58 p.m. 

Courtroom CCB 1301 

State's Attorney: 
Defendant's Attorney: 
Defendant: 

MINUTE ENTRY 

as stated as above 
Michael Albert and Joey Hanby 
Present 

Court Reporter, Janell Rose, is present. 

A record of the proceeding is also made by audio and/or videotape. 

This is the time set for Initial Pretrial Conference in CR2014-002618-001 and 
Evidentiary Hearing in CR2014-118356-001. 

Regarding CR2014-118356-001: 

The Court precedes as to Counts 9, 10, and 12 of the Indictment. 

Docket Code 005 FormROOOD Page 1 
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CR2014-118356-001 SE 
CR2014-002618-001 DT 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

Detective Bradley Breckon is sworn and testifies. 

The witness is excused. 

Argument is presented. 

For reasons stated on the record, 

10/30/2014 

THE COURT FINDS that the standard is met as to Counts 9 and 10. 

THE COURT FINDS that under Rule 13-3961, the proof is evident and the 
presumption great based upon the evidence if believed by the jury that the Defendant 
committed the crime charged and therefore the Defendant shall be held non-bondable on 
Counts 9 and 10 only. 

As to Count 12, the Court does not make the same findings. 

IT IS ORDERED affirming the Comprehensive Pretrial Conference on 12/15/2014 at 
8:30 a.m. before this division. 

IT IS ORDERED affirming the trial set for 1/5/2015 at 8:00 a.m. before the Master 
Calendar Assignment Judge. 

LAST DAY REMAINS: 2/20/2015 

Regarding CR2014-002618-001: 

The parties discuss discovery issues. 

Based on the statements of counsel, the Court will defer ruling on setting a Simpson 
Hearing. 

Defense waives time pursuant to Rule 7 and 3961. 

IT IS ORDERED affirming the Status Conference set for 12/18/2014 at 8:30 a.m. before 
this division. 

IT IS ORDERED setting Comprehensive Pretrial Conference on 12/18/2014 at 8:30 a.m. 
before this division. 

Docket Code 005 FormROOOD Page 2 
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CR2014-118356-001 SE 
CR2014-002618-001 DT 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

IT IS ORDERED affirming prior custody orders. 

LAST DAY REMAINS: 2/20/2015 

2:32 p.m. Matter concludes. 

10/30/2014 

This case is eFiling eligible: http://www.clerkofcourt.maricopa.gov/efiling/default.asp. 
Attorneys are encouraged to review Supreme Court Administrative Order 2011-140 to determine 
their mandatory participation in eFiling through AZTurboCourt. 

Docket Code 005 FormROOOD Page 3 

APP 034-53-



EXHIBIT· 2 
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10/30/2015 Proposition 100- 2006 Ballot Propositions and Judicial Performance Review 

2006 Ballot Proposition Guide 
Issued by the Arizona Secretary of State's Office 

PROPOSITION 100 
OFFICIAL TITLE 
HOUSE CONCURRENT RESOLUTION 2028 
PROPOSING AN AMENDMENT TO THE CONSTITUTION OF ARIZONA; AMENDING ARTICLE 
II, SECTION 22, CONSTITUTION OF ARIZONA; RELATING TO BAILABLE OFFENSES. 
TEXT OF PROPOSED AMENDMENT 
Be it resolved by the House of Representatives of the State of Arizona, the Senate concurring: 
1. Article II, section 22, Constitution of Arizona, is proposed to be amended as follows if approved by 
the voters and on proclamation of the Governor: 
22. Bailable offenses 
Section 22. A. All persons charged with crime shall be bailable by sufficient sureties, except for: 
1. FOR capital offenses, sexual assault, sexual conduct with a minor under fifteen years of age or 
molestation of a child under fifteen years of age when the proof is evident or the presumption great. 
2. FOR felony offenses committed when the person charged is already admitted to bail on a separate 
felony charge and where the proof is evident or the presumption great as to the present charge. 
3. FOR felony offenses if the person charged poses a substantial danger to any other person or the 
community, if no conditions of release which may be imposed will reasonably assure the safety of the 
other person or the community and if the proof is evident or the presumption great as to the present 
charge. 
4. FOR SERIOUS FELONY OFFENSES AS PRESCRIBED BY THE LEGISLATURE IF THE 
PERSON CHARGED HAS ENTERED OR REMAINED IN THE UNITED STATES ILLEGALLY 
AND IF THE PROOF IS EVIDENT OR THE PRESUMPTION GREAT AS TO THE PRESENT 
CHARGE. 
B. The purposes of bail and any conditions ofrelease that are set by a judicial officer include: 
1. Assuring the appearance of the accused. 
2. Protecting against the intimidation of witnesses. 
3. Protecting the safety of the victim, any other person or the community. 
2. The Secretary of State shall submit this proposition 
to the voters at the next general election as provided by article XXI, Constitution of Arizona. 
Analysis by Legislative Council 
The Arizona Constitution provides that all persons who are charged with a crime are eligible for bail, 
subject to certain exceptions. Bail is not allowed for any person who is charged with a crime if the court 
finds proof that the person committed the crime is evident or the presumption that the person committed 
the crime is great and the charged crime is one of the following: 
1. A capital offense (an offense punishable by death), sexual assault, sexual conduct with a minor under 
fifteen years of age or molestation of a child under fifteen years of age. 
2. A felony offense committed when the person charged is already admitted to bail on a separate felony 
charge. 
3. A felony offense if the person charged poses a substantial danger to any other person or the 
community and no condition of release will reasonably assure the safety of the other person or 
community. 
Proposition 100 would amend the Arizona Constitution to additionally prohibit bail for any person who is 
charged with a serious felony offense (as determined by the Legislature) if the person charged entered or 
remained in the United States illegally and the court finds proof that the person committed the crime is 
evident or the presumption that the person committed the crime is great. 

http://apps.azsos.gov/election/2006/i nfo/PubPam phlet/Sun_ Sounds/english/prop100.htm 1/4 
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10/30/2015 Proposition 100- 2006 Ballot Propositions and Judicial Performance Review 

In 2006, the Legislature enacted legislation to specify that class 1, 2, 3 and 4 felony offenses would 
constitute the "serious felony" offenses for which a person who has entered or remained in the United 
States illegally shall be denied bail. That legislation does not become effective unless Proposition 100 is 
enacted. 

ARGUMENTS "FOR" PROPOSITION 100 
Ballot argument FOR Proposition 100 (Bailable offenses) Illegal aliens that commit a crime are an 
extremely difficult challenge for law enforcement and growing threat to our citizens. Large, well
organized gangs of illegal aliens have flooded many neighborhoods with violence to the point where 
Arizona now has the highest crime rate in the nation. With few real ties to the community and often 
completely undocumented by state agencies, many illegal aliens can easily escape prosecution for law 
breaking simply because they are so difficult to locate. HCR 2028 would deny bail to illegal aliens when 
there is convincing evidence that they've committed a serious felony, keeping dangerous thugs in jail 
rather than releasing them onto the streets. Allowing an illegal immigrant to post bail simply gives them 
time to slip across the border and evade punishment for their crimes. By voting yes for this initiative, we 
keep more violent criminals in jail, make our homes and communities safer, and send a powerful 
message to illegal aliens that their crimes will not go unpunished. 
The Honorable Russell Pearce, Arizona House of Representatives, Mesa 
Paid for by "Russell Pearce 2004" 

Illegal immigrants accused of committing serious felonies in Arizona should not be allowed to make bail 
and flee the country before standing trial for their crimes. That's why I helped draft and strongly support 
this proposition, which would amend our state constitution to prohibit bail for such offenders. Far too 
many illegal immigrants accused of serious crimes have jumped bail and slipped across the border in 
order to avoid justice in an Arizona courtroom. When and if they do come back to the United States, too 
often it's not to appear in court, but to commit more crimes. One example is Oscar Martinez-Garcia. 
Indicted in 1998 on drug and weapons charges, he posted bail and was released to federal authorities, 
who then deported him before he could be tried. He returned to Phoenix illegally and was driving a 
vehicle when Phoenix Police Officer Marc Atkinson pulled him over. One of the passengers in the 
vehicle shot and killed Officer Atkinson. Martinez-Garcia was convicted of first-degree murder for his 
participation in this cold-blooded killing, but that won't bring back this fallen officer. Other examples of 
illegal immigrants who made bail and avoided prosecution for serious crimes include accused child 
predators, armed robbers, drug dealers and other accused criminals. The victims of these crimes deserve 
justice. Thanks to an amendment approved overwhelmingly by voters in 2002, the Arizona Constitution 
now denies bail to defendants accused of rape and child molestation. This proposition similarly would 
deny bail to illegal immigrants who pose a clear danger to society and who too often use our border as an 
escape route. Our state constitution was not intended to "bail out" illegal immigration. I urge you to vote 
yes to end this abuse of our criminal justice system. 
Andrew Thomas, Maricopa County Attorney, Phoenix 

The Arizona Farm Bureau supports proposition 100. Bail is a judgment that the party is neither a danger 
to society nor a risk of flight from prosecution. We ask you: When is an undocumented person, who is 
accused of a serious crime, not a flight risk? If a person has no legal right to be in this country and 
commits a serious crime for which they must answer, we do not think bail is a prudent choice. 
Comprehensive immigration reform would reduce the criminal element coming into this country. 
Securing the border coupled with a temporary worker program and identifying the millions of those 
illegally in this country, would do much to stem the tide of criminal activity. 
Kevin Rogers, President, Arizona Farm Bureau, Mesa 
Jim W. Klinker, Chief Administrative Officer, Arizona Farm Bureau, Mesa 
Paid for by "Arizona Farm Bureau" 
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I fully support the actions of the State Legislature that placed this measure on the ballot. The citizens of 
Arizona must be assured that all persons who commit violent criminal acts against society face our 
system of justice. It is a matter of undeniable fact that a large number of these wanted fugitives from 
justice are illegal aliens who have fled to their native country as a means of avoiding prosecution and 
conviction for their crimes. In many of these cases the prosecuting attorneys have asked the court to 
retain custody of these fugitives because of the flight risk only to have judges ignore that risk and set 
bail. This must not be allowed to continue. I commit to you that, as your Governor, I will apply all legal 
measures to protect and defend Arizonans from the illegal invasion. This Ballot Measure addresses one 
area that needs to be resolved in this fight to secure our borders and reduce the level of crime in our 
neighborhoods. It is embarrassing to have our state lead the nation in crime. Unfortunately, the current 
governor has vetoed ten separate bills sent to her desk by the legislature that were written to protect you 
from illegal immigration. We can do better and I ask you to vote YES on this Ballot Proposition so the 
citizens of Arizona can have confidence that our criminal justice system works as intended. **Paid for by 
Goldwater for Governor Committee.** 
Don Goldwater, Goldwater for Governor, Laveen 

Arguments "AGAINST" Proposition 100 
Proposition 100 would deny the constitutional right to post bail to people accused of most felony 
offenses based on nothing more than their inability to prove current immigration status, and not the actual 
danger they pose to the community. It is wrong. VOTE NO on Prop 100 because: 1. This proposition will 
cost taxpayers an extra $2,100 per month for each person who is held and denied bail. 2. Our jails are 
already overcrowded and cost taxpayers millions every year. Arizona cannot afford to hold low-risk 
persons simply due to their national origin. 3. Bail is a cherished constitutional right. People accused of 
crimes have not necessarily committed the crimes they are accused of and have the right to post bail. 4. 
This proposition puts people who overstay a tourist visa or cross the border in the same category as serial 
murderers. 5. People who pose an actual danger to society are already held without bail under the current 
law. 6. Prop 100 will do nothing to increase public safety. More reasons to VOTE NO on Prop 100: 
Under current law, judges set bail to assure appearance at court proceedings and protect public safety. 
The more serious the crime, the higher the bail that is set. Certain offenses, such as capital murder, are 
not eligible for bail because they are considered very serious. In contrast, Prop 100 penalizes individuals 
who are not a danger and who have families and close community ties. Prop 100 would also create a sub
class of people within the justice system based solely on race or national origin, and unnecessarily 
penalize people who pose little or no risk to the community. This proposition would do nothing more 
than institutionalize bias and discrimination in the justice system, at taxpayer expense. VOTE NO on 
Prop 100. 
Jim Pullin, Tucson 
Matt Green, Tucson 
Margot Veranes, Tucson 
Paid for by "Margot I. Veranes" 

BALLOT FORMAT 
PROPOSED AMENDMENT TO THE CONSTITUTION BY THE LEGISLATURE 
OFFICIAL TITLE 
HOUSE CONCURRENT RESOLUTION 2028 
PROPOSING AN AMENDMENT TO THE CONSTITUTION OF ARIZONA; AMENDING ARTICLE 
II, SECTION 22, CONSTITIJTION OF ARIZONA; RELATING TO BAILABLE OFFENSES. 
DESCRIPTIVE TITLE 
ADDS TO THE LIST OF NON-BAILABLE OFFENSES SERIOUS FELONY OFFENSES 
PRESCRIBED BY THE LEGISLATIJRE IF THE PERSON CHARGED HAS ENTERED OR 
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REMAINED IN THE UNITED STATES ILLEGALLY AND IF THE PROOF IS EVIDENT OR THE 
PRESUMPTION GREAT AS TO TIIE PRESENT CHARGE. 
A "yes" vote shall have the effect of denying bail to persons charged with serious felonies as defined by 
law if the person has entered or remained in the United States illegally. YES 
A "no" vote shall have the effect of continuing to allow bail to persons charged with serious felony 
offenses who enter or remain in the United States illegally, unless the person is charged with an offense 
for which bail is not permitted under current law. NO 

The Ballot Format displayed in HTML reflects only the text of the Ballot Proposition and does not reflect 
how it will appear on the General Election Ballot. Spelling, grammar, and punctuation were reproduced 
as submitted in the "for" and "against" arguments. This text only version of the proposition guide may 
not include striking, underlining, emphasis and holding of words in the proposition language, or in "for" 
or "against" arguments. 

Next Proposition 

Back to Table of Contents 

JANICE K. BREWER 
Arizona Secretary of State 

Disclaimer 

© September 2006 
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Proposition 103 2002 Ballot Propositions 
PROPOSITION 103 

OFFICIAL TITLE 
SENATE CONCURRENT RESOLUTION 1011 

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF ARIZONA; AMENDING ARTICLE II, SECTION 22, CONSTITUTION OF ARI
ZONA; RELATING TO BAILABLE OFFENSES. 

TEXT OF THE PROPOSED AMENPMENT 
Be it resolved by the Senate of the State of Arizona, the House of 
Representatives concurring: 

1. Article II, section 22, Constitution of Arizona, is proposed to 
be amended as follows if approved by the voters and on proclama
tion of the Governor: 

22. Bailable offenses 
Section 22. A. All persons charged with crime shall be bailable 

by sufficient sureties, except for: 
1. Capital offenses, SEXUAL ASSAULT, SEXUAL CON

DUCT WITH A MINOR UNDER FIFTEEN YEARS OF AGE 
OR MOLESTATION OF A CHILD UNDER FIFTEEN YEARS 
OF AGE when the proof is evident or the presumption great. 

2. Felony offenses,-committed when the person charged 
is already admitted to bail on a separate felony charge and 
where the proof is evident or the presumption great as to the 
present charge. 

3. Felony offenses if the person charged poses a sub
stantial danger to any other person or the community, if no 
conditions of release which may be imposed will reasonably 
assure the safety of the other person or the community and if 
the proof is evident or the presumption great as to the present 
charge. 
B. THE PURPOSES OF BAIL AND ANY CONDITIONS OF 

RELEASE THAT ARE SET BY A JUDICIAL OFFICER INCLUDE: 
1. ASSURING THE APPEARANCE OF THE ACCUSED. 
2. PROTECTING AGAINST THE INTIMIDATION OF 

WITNESSES. 
3. PROTECTING THE SAFETY OF THE VICTIM, ANY 

OTHER PERSON OR THE COMMUNITY. 
2. The Secretary of State shall submit this proposition to the 

voters at the next general election as provided by article XXI, Con
stitution of Arizona. 

ANALYSIS BY LEGISLATIVE COUNCIL 
The Arizona Constitution provides that all persons who are charged with a crime are eligible for bail, subject to certain exceptions. Bail 

is not allowed for any person who is charged with a crime if the court finds proof that the person committed the crime is evident or the pre
sumption that the person committed the crime is great and the charged crime is: (1) a capital offense (an offense punishable by death), (2) a 
felony offense committed when the person charged is already admitted to bail on a separate felony charge or (3) a felony offense if the per
son charged poses a substantial danger to any other person or the community and no condition of release will reasonably assure the safety 
of the other person or community. 

Proposition 103 would amend the Arizona Constitution to additionally prohibit bail for any person who is charged with a crime if the 
court finds proof that the person committed the crime is evident or the presumption that the person committed the crime is great and the 
charged crime is: (1) sexual assault, (2) sexual conduct with a minor under fifteen years of age or (3) molestation of a child under fifteen 
years of age. 

Proposition 103 would also amend the Constitution to specify that the purposes of bail and any conditions of release that are set by a 
judicial officer include assuring the appearance of the accused, protecting against the intimidation of witnesses and protecting the safety of 
the victim, any other person or the community. 

ARGUMENTS "FOR" PROPOSITION 103 
Last year, the US Supreme Court ruled that sexual predators can be held even after their criminal sentence if they still pose a danger 

to the community. Now, when sexual predators are caught, they know they could be facing lifetime incarceration. 
Slick defense lawyers have been able to reduce million dollar bonds, allowing predators back on the street for just a few hundred dol

lars. A sexual predator who knows he is guilty, facing life behind bars, has no incentive to ever return. It has happened time and again. 
The Constitution currently allows judges to hold murderers without bond "when the proof is evident or the presumption is great." Using 

this high standard, false accusations or circumstantial evidence cannot be used to deny bail. With Proposition 103, we will treat sexual pred
ators who destroy lives the same way we treat those who take them away. 

Here's how it would work if Proposition 103 passes: When a sexual predator is arrested, a special hearing may be requested by pros
ecutors to present evidence (i.e. DNA is found where it should not be found, photographic or video evidence). If the judge decides that "the 
proof is evident or the presumption is great", persons charged with the following crimes would be ineligible for bail: sexual assault (rape), 
sexual conduct (intercourse) with a minor under 15 years old, or molestation of a child under 15. 

Proposition 103 also gives better tools to judges to set bail conditions beyond just money. Judges will be able to set any conditions of 
release to protect the community, the victim or their family, or protect against the intimidation of witnesses. 

Visit www.YesOnBailReforrn.org for more information. 
Please vote YES on Proposition 103 to help keep dangerous sexual predators off our streets. 

Senator Dean Martin, Sponsor of Legislation, Phoenix 

Arizona has an opportunity with Proposition 103 to enhance its laws and be a greater protector of the innocent. Proposition 103 will 
give the proper weight to the crime of rape and child molestation. 

There is a tremendous problem in our country with sexual assault on children and adults and our state is no exception. Southern Ari
zona Center Against Sexual Assault reports that one in every three girls and one in every six boys will be sexually abused before the age of 
eighteen. 

We have learned a great deal in recent years about these types of offenders and we need to begin to have our laws reflect what we 
now know. A behavioral analysis done by a 27-year veteran FBI Special Agent, who dealt with sexual predators, reveals that 33% of sexual 
predators who are released on bail will commit a new sex offense, commit another crime or otherwise violate their terms of release. 

Many studies now tell us that these types of offenders have a long-term persistent pattern of behavior. They make ritual or need-driven 
decisions that often overwhelm their sense of community restraint and certainly their willingness to adhere to bail requirements. Proposition 
103 will help seal the crack in the justice system and can prevent the worst sexual predators from jumping bail or even simply walking our 

G 
neighborhoods while they await trial. 

Spelling, grammar, and punctuation were reproduced as submitted in the "for" and "against" arguments. 
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2002 Ballot Propositions Arguments "For" Proposition 103 
Proposition 103 also saves money in our criminal justice system. It only costs $45 per day to incarcerate a prisoner. Proposition 103 

accelerates the trial schedule, saving money on attorneys, judges and court costs. This monetary savings is above and beyond the untold 
savings of mental anguish to victims and their families and provides peace of mind that we will ALL be safer. 

Please Vote Yes on Proposition 103. 

Julie Lind, Tempe 

Vote Yes on Proposition 103, Bailable Offenses 
Nothing undermines public confidence in our criminal justice system more severely than reports about violent crimes committed by 

offenders who have been arrested for an earlier crime and then released back into the community. When this happens, it is an inexcusable 
failure of the justice system. The studies confirm the high recidivism rates among rapists and child molesters. This amendment is therefore 
a critically needed reform if we are to protect the rights and safety of crime victims. The United States Supreme Court has provided that the 
United States Constitution does not prohibit courts from considering the safety of victims in making pretrial detention decisions. The time 
has long passed for Arizona to conform its constitution in this way. On behalf of crime victims and law-abiding citizens throughout Arizona, I 
urge you to vote yes on this important proposition. 

Mr. Steve Twist, Victim's Advocate, Phoenix 

My name is Chris Cottrell, I am 13years old, and I am the "Chris" of"Chris' Law," now Proposition 103. This issue has touched my fam
ily, and I want to do whatever I can to prevent others from going through the same suffering. 

Last year I wrote a bill in a student legislature regarding bail reform for sexual predators. As part of the student legislature, I met with 
Senator Dean Martin. Senator Martin agreed that this was a very important issue and we spent last summer working with legal experts, 
prosecutors, and victims' organizations drafting a version which Senator Martin introduced during the 2002 Legislative Session. 

We worked very hard on the bill, which became known as Chris' Law. We met with individual legislators, and told them how innocent 
people were being hurt because of loopholes in our bail system. We testified before committees in the Senate and the House of Represen
tatives, which both passed Chris' Law. 

Because "Chris' Law" is a constitutional amendment, it must also be approved by the voters. 
Proposition 103 amends the Arizona Constitution to treat bail for rapists and child molesters the same way we treat bail for accused 

murderers. 
Many people have asked me what they can do to help stop sexual predators in our neighborlhoods. 
I tell them to vote YES on Prop 103. 
It's one thing that you can do to help prevent more families from being hurt by sexual predators. 

Chris Cottrell, Phoenix 

Paid for by Susan Cottrell 

Former Congressman and gubernatorial candidate Matt Salmon strongly supports Prop. 103. As a Congressman, Matt Salmon wrote 
"Aimee's Law" which helps keep convicted murderers, rapists, and child predators behind bars and out of our neighborlhoods. Matt believes 
that the system is too focused on the rights of the criminal to the detriment of safe streets and the rights of victims. Judges often set low bail 
that allows potentially dangerous suspects to go free pending trial. It is long past time that we amend the Arizona Constitution so that bail for 
rapists and child molesters can be treated like bail for murderers. Recent history proves the need for Prop. 103: 

Last January, bail was set at $26,000 for a person charged with Indecent Exposure, Sexual Conduct with a Minor, and Child 
Molestation. Reports by those present at the Madison Street Jail Courtroom said "bail was low because the Judge was in a good 
mood that night." 
In December, a Maricopa County Superior Court Judge lowered a suspect's bail from $2.5 million to $100,000. The suspect, who 
had allegedly raped an 11 year-old boy, did not show up for trial. 
That same month, the director of a church-based teen group was charged with having illicit sex with at least three minors. The 
suspect was charged with 15 counts of sexual conduct with a minor and one count of furnishing obscene materials to a minor. He 
was freed on a $21,240 bond. 
In November, after a 19-month search by Tucson police to locate a suspect charged with breaking into the apartment of an 11 
year-old girl and raping her, Pima County Justice Pro Tern Walter Weber set bail at just $5,500. 

I hope that you will join former Congressman Matt Salmon in voting yes on this important Proposition. 

James B. Morse Jr., Policy Director for Salmon for Governor, Tempe 

Paid for by Andrew E. Chasin 

ARGUMENTS "AGAINST" PROPOSITION 103 
The Secretary of State did not receive any arguments "against" Proposition 103. 
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PROPOSITION 103 

PROPOSED AMENDMENT TO THE CONSTITUTION 
BY THE LEGISLATURE 

OFFICIAL TITLE 
SENATE CONCURRENT RESOLUTION 1011 

PROPOSING AN AMENDMENT TO THE CONSTITUTION OF 
ARIZONA; AMENDING ARTICLE II, SECTION 22, 
CONSTITUTION OF ARIZONA; RELATING TO BAILABLE 
OFFENSES. 

DESCRIPTIVE TITLE 
ADDS SEXUAL ASSAULT, SEXUAL CONDUCT WITH MINOR 
UNDER AGE 15 AND MOLESTATION OF CHILD UNDER AGE 15 
TO LIST OF NON-BAILABLE OFFENSES; STATES PURPOSE OF 
BAIL RELEASE CONDITIONS IS TO ASSURE APPEARANCE OF 
ACCUSED, PROTECT AGAINST WITNESS INTIMIDATION AND 
PROTECT SAFETY OF VICTIM AND OTHERS IN COMMUNITY. 

PROPOSITION 103 
A "yes" vote shall have the effect of providing that YESD 
sexual assault, sexual conduct with a minor under age 
15 and molestation of a child under age 15 are non-
bailable offenses. 

A "no" vote shall have the effect that these offenses NOD 
will not be added to the list of offenses for which bail 
is not available. 

2002 Ballot Propositions 
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INTRODUCTION

Just over a year ago, the Ninth Circuit held that Arizona’s bond deprivation

scheme did not satisfy the heightened scrutiny required under the U.S. Constitution

because it “employs an overbroad, irrebuttable presumption rather than an

individualized hearing to determine whether a particular arrestee poses an

unmanageable flight risk.” Lopez-Valenzuela v. Arpaio, 770 F.3d 772, 784 (9th

Cir. 2014). Nevertheless, Arizona courts continue to deny bail based solely on

whether the proof is evident or presumption great that a defendant has committed a

certain crime without considering if alternative release conditions could neutralize

any risk of flight or protect community safety.

This case is but one example. Here, the Defendant, Jason Donald Simpson

(“Mr. Simpson”), was arrested on July 27, 2015. Yet he was held in custody

without bond for almost two full months before receiving a hearing as to his bail

conditions. Before and during the hearing, Mr. Simpson repeatedly argued, based

on Lopez-Valenzuela, that due process requires an individualized determination

where the burden is on the State to prove that no other release conditions

adequately protect public safety or guard against Mr. Simpson’s risk of flight. But

the court rejected the Ninth Circuit’s holding and refused to conduct an

individualized determination.
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Then, despite this Court’s call for timeliness, the superior court took the

matter under advisement and waited another six weeks (three-and-a-half months

after Mr. Simpson’s arrest) before determining that the proof was evident or

presumption great that Mr. Simpson violated A.R.S. § 13-3961(A)(3).

The court’s refusal to examine alternative release conditions violated due

process. The Ninth Circuit’s mandate was clear; defendants cannot be denied bail

based solely on the sufficiency of the evidence. Due process requires a “full-

blown adversary hearing, at which the government [is] required to prove by clear

and convincing evidence that the individual presented a demonstrable danger to the

community and that no conditions of release could reasonably assure the safety of

the community.” Lopez-Valenzuela, 770 F.3d at 784-85 (internal quotation

omitted). In exceptionally limited circumstances, the categorical rule “requiring

pretrial detention in all cases” without an individual determination can survive

heightened scrutiny. Id. at 786. However, in such cases, the chosen classification

would have to “serve as a convincing proxy for unmanageable flight risk or

dangerousness.” Id. A.R.S. § 13-3961(A)(3) does not meet this extremely rare

criteria. See id. (suggesting that only capital offenses would satisfy this standard).

This is an issue of statewide importance. This issue is not limited to Mr.

Simpson’s case. The due process rights of defendants throughout the state are
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being denied because of the failure of courts to conduct an individualized

assessment. It is the duty of this Court to remedy this constitutional violation.

Accordingly, Mr. Simpson respectfully requests that this Court accept

special action jurisdiction and order his immediate release. In the alternative, Mr.

Simpson requests that the matter be remanded for a full individualized

determination as to whether alternative release conditions adequately protect public

safety or guard against Mr. Simpson’s risk of flight.

THIS COURT SHOULD EXERCISE JURISDICTION

The court’s ruling implicates all of the traditional bases for special action

review.

First, there is an unresolved conflict between the Ninth Circuit’s decision in

Lopez-Valenzuela v. Arpaio, 770 F.3d 772 (9th Cir. 2014) and this Court’s holding

in Simpson v. Owens, 207 Ariz. 261, 277 ¶ 49, 85 P.3d 478, 494 (App. 2004). See

Bourne v. McClennen ex rel. Cty. of Maricopa, 235 Ariz. 423, 425 ¶ 7, 333 P.3d

750, 752 (App. 2014) (accepting special action jurisdiction because of conflicting

rulings). In Simpson, 207 Ariz. at 277 ¶ 49, 85 P.3d at 494, this Court explicitly

rejected a contention that at the bail hearing the State must present “compelling

evidence that the accused is a flight risk or a risk to recidivate.” The Court held:

“Arizona law does not require that a risk of flight or a risk of recidivism be
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considered before bail is denied. . . . We neither can nor will rewrite those

provisions.” Id.

There is no way to reconcile the holding in Simpson with the decision in

Lopez-Valenzuela. In Lopez-Valenzuela, the Ninth Circuit found that A.R.S. § 13-

3961(A)(5) was unconstitutional on its face because it did not allow for an

individualized determination as to whether alternative release conditions can

adequately protect public safety and guard against a defendant’s flight risk. As

discussed further below, A.R.S. § 13-3961(A)(3) possesses the same constitutional

infirmities. A decision from this Court is necessary to guide lower courts as to the

due process requirements for a bond hearing. This issue will surely come up again,

indeed it can arise anytime an individual is indicted for a non-bondable offense

under A.R.S. § 13-3961.

Second, Mr. Simpson has no adequate remedy by appeal. See Ariz. R.P.

Spec. Act. 1(a) (special action review proper when there is no “equally plain,

speedy, and adequate remedy by appeal”). The injury suffered by Mr. Simpson

cannot be remedied after trial. Mr. Simpson is currently being deprived of his right

to liberty without due process. Every day that Mr. Simpson is detained pre-trial

constitutes an irreparable injury. Moreover, as noted by the U.S. Supreme Court in

Gerstein v. Pugh, 420 U.S. 103, 114, 123 (1975), pretrial custody has deleterious

effects on a defendant’s job and source of income, his relationships with family,



5

and his “ability to assist in preparation of his defense.” The only way to remedy

this situation is to make this determination now.

Third, the central issue raised – whether A.R.S. § 13-3961(A)(3) fails to

comply with due process because it does not provide for an individualized

determination as to a defendant’s flight risk– is one of statewide importance. See

O’Brien v. Escher, 204 Ariz. 459, 460 ¶ 3, 65 P.3d 107, 108 (App. 2003). Surely,

the importance of a defendant’s right to liberty, and the attendant due process

rights to any deprivation of that right, cannot be understated. See Oviatt By &

Through Waugh v. Pearce, 954 F.2d 1470, 1474 (9th Cir. 1992) (“[T]he

paradigmatic liberty interest under the due process clause is freedom from

incarceration.”). Furthermore, this is a constitutional issue that will be presented

time and again. Whether a defendant is entitled to an individualized determination

is not an issue unique to Mr. Simpson. It arises any time that an individual is

indicted for a crime listed in A.R.S. § 13-3961. This Court has a duty to step in

and provide trial courts the guidance they need.

Fourth, the real issues here are ones of law. Sw. Gas Corp. v. Irwin ex rel.

Cnty. of Cochise, 229 Ariz. 198, 201 ¶ 7, 273 P.3d 650, 653 (App. 2012). Whether

the Due Process Clauses of the U.S. and Arizona Constitutions require an

individualized hearing where the State bears the burden of proving that no other

condition of release could reasonably protect community safety or guard against
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the defendant’s flight risk is a question of law whose resolution does not depend on

any fact. Similarly, the court’s failure to issue a ruling as to Mr. Simpson’s bond

eligibility in a reasonably timely manner presents a question of law, not a question

of fact.

For these reasons, the case is one the Court should consider. This case is an

opportunity not only to correct errors with serious implications for Mr. Simpson’s

right to liberty which are otherwise effectively unreviewable but it could

potentially affect innumerable other defendants charged with a non-bondable

offense under A.R.S. § 13-3961.

ISSUES PRESENTED

1. In light of Lopez-Valenzuela and pursuant to the Due Process clauses of

the U.S. and Arizona Constitutions, must the State prove by clear and convincing

evidence at a bail hearing that no alternative conditions of release can adequately

protect public safety or guard against a defendant’s flight risk before a defendant

can be held non-bondable?

2. Whether A.R.S. § 13-3961 and Article II, section 22(1) of the Arizona

Constitution constitute unconstitutional punishment?

3. Whether the trial court’s ruling as to the availability of bond must be

issued in a reasonably timely manner after the bail hearing to comply with this

Court’s decision in Simpson v. Owens, 207 Ariz. 261, 85 P.3d 478 (App. 2004)?
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STATEMENT OF MATERIAL FACTS

I. THE STATE’S EXTREMELY BRIEF INVESTIGATION BEFORE
MR. SIMPSON’S ARREST IGNORED CONTRADICTORY
EVIDENCE.

On July 27, 2015, Jason Donald Simpson was arrested by the Phoenix Police

Department (“PPD”) following a traffic stop.

The arrest was the culmination of a short and limited investigation into

conflicting allegations offered against Mr. Simpson by his girlfriend’s daughter

and her friend. The investigation was launched less than 24 hours before Mr.

Simpson’s arrest. It began when the alleged victims claimed that Mr. Simpson

allowed them to consume edible marijuana and that he masturbated while watching

them engage in inappropriate sexual conduct with each other. The alleged victims

have never claimed that he ever touched them inappropriately.

Upon further questioning, the alleged victims’ stories diverged and rampant

inconsistencies emerged. While one alleged victim claimed that the two vaginally

penetrated one another with a sex toy, the other alleged victim completely denied

that any penetration occurred and never described a sex toy like one described by

the other alleged victim.

Despite these and other inconsistencies, PPD detectives chose to quickly

arrest Mr. Simpson without further investigation or the identification of any

evidence that would corroborate the allegations.
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While none of the allegations lent themselves to charging Mr. Simpson with

a “non-bondable” offense as enumerated in A.R.S. § 13-3961, the State seemed

determined to prevent Mr. Simpson’s release. Ignoring the contradictory

testimony regarding the nature of the alleged sexual conduct, and relying on the

unusual theory that Mr. Simpson was an accomplice to the alleged sexual activities

of the two juveniles, the State secured an indictment of Mr. Simpson on two counts

of Sexual Conduct with a Minor, in violation of A.R.S. §§ 13-1405(A) and 13-303,

in addition to other counts.1 See Appendix 1. As a result of the indictment for

Sexual Conduct with a Minor, Mr. Simpson was held without bond pursuant to §

13-3961(A)(3).

II. THE TRIAL COURT FAILED TO GIVE MR. SIMPSON THE
CONSTITUTIONALLY-MANDATED INDIVIDUALIZED
DETERMINATION.

A. Mr. Simpson Timely Requested an Individualized Determination.

On September 4, 2015, Mr. Simpson filed his Motion for Immediate Release,

Or, in the Alternative, Defendant’s Motion for Bail Hearing with an Individualized

Evaluation as Mandated by the U.S. and Arizona Constitutions (the “Motion”).

See Appendix 2. In the Motion, Mr. Simpson argued that A.R.S. § 13-3961(A)(3)

is unconstitutional because it does not provide for a constitutionally-mandated

individualized hearing to determine whether a particular arrestee poses a

1 None of these other counts implicate the provisions of A.R.S. § 13-3961.
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unmanageable flight risk or risk to community safety, which is necessary to protect

a defendant’s right to due process. Because A.R.S. § 13-3961(A)(3) does not

allow for such a hearing, Mr. Simpson argued that he should be released

immediately. In the alternative, Mr. Simpson requested a full hearing to determine

the appropriate release conditions where the State bears the burden of showing that

Mr. Simpson poses an unmanageable flight risk and that no conditions of release

can protect the public or adequately ensure Mr. Simpson’s appearance.

B. The State Failed to Respond to the Motion.

The State entirely failed to respond to the Motion. Accordingly, Mr.

Simpson filed a Motion for Relief Based upon the State’s Failure to Timely

Respond to Defendant’s Motion to Dismiss (the “Motion for Relief”) on

September 22, 2015. See Appendix 3. In the Motion for Relief, Mr. Simpson

argued that pursuant to Arizona Rule of Criminal Procedure 35.1, the Motion was

deemed submitted on the record and the State waived its right to present evidence,

testimony or argument on the Motion.

C. The Court Denied the Motion at the Hearing.

The court held an evidentiary hearing as to Mr. Simpson’s release conditions

on September 24, 2015. At this point, Mr. Simpson had been in custody for almost

a full two months without any determination as to whether he was eligible for bail.
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As the court began the evidentiary hearing, counsel for Mr. Simpson

asserted, once again, that due process required an individualized evaluation of

whether an alternative release condition could adequately protect community

safety or his risk of flight, pointing the court to the arguments made in the Motion.

9/24/2015 A.M. Transcript, Appendix 4, at 5:5-6:7, 7:21-8:7, 8:21-10:10. In

response, the State argued that once the court found proof evident of a non-

bondable crime, that was the end of the matter and Mr. Simpson should be held

without bond. Id. at 6:13-21, 10:14-19.2

Commissioner Miller initially declined to take a position on the question of

the need to conduct an individual determination. Without committing to actually

considering any evidence, she did, however, offer to allow defense counsel to

make a brief presentation as to Mr. Simpson’s flight risk. Id. at 11:2-10. Despite

providing an opportunity to make a cursory presentation, this aspect of the hearing

was a farce. There was no meaningful inquiry as to whether Mr. Simpson posed an

unmanageable flight risk or the suitability of alternate release conditions.

Moreover, the burden was placed on Mr. Simpson.

Demonstrating the meaningless nature of the presentation, at the end of the

hearing the court explicitly rejected Mr. Simpson’s request for an individualized

determination, citing A.R.S. § 13-3961, Article II, section 22 of the Arizona

2 The court denied any relief based on the State’s failure to respond to the Motion.
Appendix 4 at 7:8-10, 10:20-24.
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Constitution and Arizona Rule of Criminal Procedure 7.4(B). 9/24/2015 P.M.

Transcript, Appendix 5, at 40:18-23. The court took under advisement the

question of whether the proof was evident or presumption great that Mr. Simpson

committed an offense under A.R.S. § 13-3961.

D. After Six Weeks, the Court Determined that Mr. Simpson Should
Be Held Without Bond.

Commissioner Miller ultimately found Mr. Simpson to be non-bondable on

November 6, 2015, a full six weeks after the hearing and more than three months

after Mr. Simpson’s arrest. Reaffirming her earlier denial of the Motion, the

court’s minute entry made no mention of an individualized determination as to Mr.

Simpson’s flight risk or Lopez-Valenzuela. See November 6, 2015 Minute Entry,

Appendix 6. The court’s only findings concerned whether the proof was evident or

presumption great that Defendant committed the alleged offenses under A.R.S. §

13-3961(A)(3). Id.

ARGUMENT

I. DUE PROCESS REQUIRES AN INDIVIDUALIZED EVALUATION.

A. Pretrial Detention Triggers Heightened Constitutional Scrutiny.

The United States Supreme Court has long found that the Due Process

clause and the Excessive Bail provisions of the United States Constitution restrict

the State’s ability to detain an individual prior to trial. See Stack v. Boyle, 342 U.S.

1, 4-5 (1951); Gerstein v. Pugh, 420 U.S. 103, 114 (1975); United States v.
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Salerno, 481 U.S. 739, 748-51 (1987); Schall v. Martin, 467 U.S. 253, 269-74

(1984). It is a “general rule of substantive due process that the government may

not detain a person prior to a judgment of guilt in a criminal trial.” Salerno, 481

U.S. at 749. This rule is a basic part of the American criminal trial system.

“Unless [the] right to bail before trial is preserved, the presumption of innocence,

secured only after centuries of struggle, would lose its meaning.” Stack, 342 U.S.

at 4.

Recognizing that pre-trial detention “may imperil the suspect’s job, interrupt

his source of income,” and affect his “ability to assist in the preparation of his

defense,” heightened scrutiny is warranted when evaluating the constitutionality of

pretrial detention because it infringes a “fundamental” right. Gerstein, 420 U.S. at

114; see also Reno v. Flores, 507 U.S. 292, 316 (1993) (O’Connor, J., concurring)

(“The institutionalization of an adult by the government triggers heightened,

substantive due process scrutiny.”). To meet this heightened scrutiny, the

restriction on liberty must be narrowly tailored and “carefully limited to serve a

compelling governmental interest.” Lopez-Valenzuela, 770 F.3d at 777. As the

Supreme Court has held, “liberty is the norm, and detention prior to trial or without

trial is the carefully limited exception.” Salerno, 481 U.S. at 755.
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B. Lopez-Valenzuela Found A.R.S. § 13-3961(A)(5) Unconstitutional.

Lopez-Valenzuela concerned the constitutionality of A.R.S. § 13-3961, but it

dealt specifically with § 13-3961(A)(5), which provides for categorical denial of

bond for undocumented immigrants charged with certain crimes. While the Ninth

Circuit recognized that the State has a legitimate interest in ensuring the

appearance of a defendant (and in protecting public safety), it ultimately held that

A.R.S. § 13-3961(A)(5) was unconstitutional and failed to meet the Due Process

requirement that pretrial detention be carefully limited. Lopez-Valenzuela, 770

F.3d at 783.

The Ninth Circuit’s decision relied largely upon the Supreme Court’s

evaluation of the constitutionality of the federal Bail Reform Act (“Act”) in United

States v. Salerno, 481 U.S. 739 (1987). Id. at 784. In finding that the Act was

sufficiently tailored to pass constitutional muster, the court in Salerno relied upon

the Act’s requirement that there be a “full-blown adversary hearing” where the

government is required to “convince a neutral decision maker by clear and

convincing evidence that no conditions of release can reasonably assure the

safety of the community or any person.” Salerno, 420 U.S. at 755 (emphasis

added). Emphasizing that this individualized assessment and heightened standard

ensured that the Act’s scope was carefully limited to those who actually posed a

threat to the community, the Court found that “under these narrow circumstances”
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the state’s interest outweighed the “individual’s strong interest in liberty.” Id. at

750.

Relying on Salerno, the Ninth Circuit determined that § 13-3961(A)(5) was

not carefully limited “because it employs an overbroad, irrebuttable presumption

rather than an individualized hearing to determine whether a particular arrestee

poses an unmanageable flight risk.” 770 F.3d at 784. The court found that the

State utilized an overbroad approach by categorically assuming that all

undocumented immigrants presented a flight risk that could not be mitigated

through alternative release conditions. Id. at 785. Indeed, the Lopez-Valenzuela

court strongly suggested that such a categorical approach to pre-trial detention is

never appropriate for a noncapital offense. Id. at 786-87. At the very least, any

categorical rule would have to be “carefully limited” and the classification “would

have to serve as a convincing proxy for unmanageable flight risk or

dangerousness.” Id. at 786.

Because undocumented status did not correlate closely with unmanageable

flight risk, assumptions that unlawful residents supposedly lack strong ties to the

community and could easily flee to another country did not suffice. Id. at 786.

Moreover, § 13-3961(A)(5) failed to allow for a consideration of other methods to

manage flight risk, such as bond requirements, monitoring or reporting

requirements. Id. In failing to take a more “narrowly focused” and “carefully
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limited” approach to preventing flight, the Ninth Circuit held that the non-bondable

scheme was unconstitutionally overbroad because it resulted in the detention of

those who posed no flight risk. Id. at 782.

C. Pursuant to the Principles in Lopez-Valenzuela, A.R.S. § 13-
3961(A)(3) Fails to Comply with Due Process Absent an
Individualized Determination.

A.R.S. § 13-3961(A)(3)’s requirement that all individuals charged with

Sexual Conduct with a Minor be held non-bondable without an individualized

assessment suffers from the same constitutional infirmities as § 13-3961(A)(5). It

is neither narrowly tailored nor carefully limited.

Under A.R.S. § 13-3961, “[a] person who is in custody shall not be admitted

to bail if the proof is evident or the presumption great” that the person is guilty of

one of five charged offenses, including, as relevant here, sexual conduct with a

minor who is under fifteen years of age. Thus, under the current interpretation by

Arizona courts, when a person is charged with sexual conduct with a minor

pursuant to A.R.S. § 13-1405, that person can be held without bond so long as the

State satisfies the “proof is evident or the presumption great” standard. Although

defendants are afforded an adversarial hearing that includes various rights,

detention decisions for these offenses are based solely on a determination as to

whether the defendant committed the underlying offense. There is no
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“individualized hearing to determine whether a particular arrestee poses an

unmanageable flight risk.” Lopez-Valenzuela, 770 F.3d at 784.

In enacting § 13-3961(A)(3), Arizona adopted a categorical requirement that

all individuals charged with Sexual Conduct with a Minor be held without bond

(provided the proof is evident or presumption great). There is no evidence,

however, to support § 13-3961(A)(3)’s categorical assumption that no conditions

of release can protect the public from individuals charged with sexual conduct with

a minor.3 In fact, the contrary is true. Study after study monitoring recidivism

rates for individuals convicted of sexual conduct with a minor (or its statutory

equivalent) demonstrate that only a small percentage of offenders are later

convicted of new crimes.

For example, a 2003 Department of Justice study that tracked sex offenders

released from prison in 1994 revealed that only 20.4% of child sex offenders were

convicted of a new crime within three years of their release and only 9.1% of all

child sex offenders were sentenced to prison for the commission of a new offense.

See Langan, Patrick et al., Recidivism of Sex Offenders Released from Prison in

1994, Bureau of Justice Statistics (November 2003), available at

http://www.bjs.gov/content/pub/pdf/rsorp94.pdf. Comparatively, a 2010
3 Neither the legislative history of § 13-3961 nor the publicity pamphlets promoting the
amendments to Article II, section 22 of the Arizona Constitution, provide any data that suggests
individuals charged with sexual conduct with a minor pose an unmanageable public safety risk.
Ariz. Sec’y of State, 2002 Ballot Propositions, at 16-17 (2002).

http://www.bjs.gov/content/pub/pdf/rsorp94.pdf
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Department of Justice study that tracked all prisoners released in 2005 found that

over 67% of all offenders recidivated within 3 years of their release. See Durose,

Matthew, Recidivism of Prisoners Released in 30 States in 2005: Patterns from

2005 to 2010, Bureau of Justice Statistics (April 2014), available at

http://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf. As such, convicted

offenders for this type of offense are over three (3) times less likely to commit a

new offense than the general population of criminal offenders.

A 2009 Arizona Criminal Justice Commission study of released sex

offenders provided similar results. Monitoring the recidivism rates of 290 sex

offenders released from prison in 2001, this study found that less than 1% of the

released “child molesters” were convicted of a new sex crime within three years of

their release and no released “statutory rapists” were convicted of a new sex crime

against a child or an adult. See Rodriguez, Nancy, Recidivism of Sex Offenders

Released from the Arizona Department of Corrections in 2001, Arizona Criminal

Justice Commission (2009), available at

https://cvpcs.asu.edu/sites/default/files/content/projects/Rodriquez%20stevenson.p

df.

It defies common sense to suggest that categorical pretrial detention is

necessary for a population that is statistically less likely to offend than the general

population. It is also impossible to claim that a system that results in the pretrial

http://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf
https://cvpcs.asu.edu/sites/default/files/content/projects/Rodriquez stevenson.pdf
https://cvpcs.asu.edu/sites/default/files/content/projects/Rodriquez stevenson.pdf
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detention of so many individuals who are unlikely to commit new crimes is a

“narrowly focused” and “carefully limited exception.” Salerno, 481 U.S. at 749-

50. Any scheme that categorically calls for the pretrial detention of everyone

charged with a particular offense - when more than 75% of the individuals

convicted of that offense do not commit new offenses within three years of their

release from prison - is unquestionably unconstitutionally overbroad as it requires

the pretrial detention of those who pose no threat to public safety and no risk of

flight.4

Even if the category of individuals accused of Sexual Conduct with a Minor

posed a heightened risk (an assumption undermined by all available evidence),

such a heightened risk would be insufficient to justify the categorical impingement

of a fundamental right. As the Lopez-Valenzuela court emphasized, the proper

inquiry is not whether a category of pretrial defendants pose any risk, but whether

the category of defendants pose an “unmanageable” risk. 770 F.3d at 786

(emphasis added).

Recent advances in technology provide the State with a number of highly

effective tools to monitor the whereabouts of a defendant. Electronic monitoring

that relies upon GPS satellite technology provides pretrial services officers with the

4 Critically, the above-noted studies all measure the recidivism rates of convicted sex
offenders whose crimes were serious enough to merit a sentence of imprisonment, not
those merely charged with criminal conduct.
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precise location of the defendant in real-time. Paired with other traditional release

conditions, electronic monitoring can mitigate the risk that the defendant fails to

appear or commits a new offense. In light of the technological advances in

electronic monitoring and the effectiveness of other forms of supervision, there is

no lawful justification for a categorical rule of pretrial detention for individuals

charged with Sexual Conduct with a Minor.

Admittedly, this Court has previously stated that Arizona law does not

require “that a risk of flight or a risk of recidivism be considered before bail is

denied.” Simpson, 207 Ariz. at 277 ¶ 49, 85 P.3d at 494. Unfortunately, and in

light of Lopez-Valenzuela, this acknowledgment only confirms the

unconstitutionality of § 13-3961. As the Ninth Circuit has made clear, the Due

Process clause of the U.S. Constitution requires an individualized evaluation of an

accused’s public safety and flight risks prior to the denial of bail. Lopez-

Valenzuela, 770 F.3d at 782.

As shown above, the irrebuttable presumption codified in A.R.S. § 13-3961

that individuals who commit certain crimes always present an unmanageable flight

risk or risk to the community cannot constitutionally stand. Due process requires

more than just a finding that the proof is evident or presumption great that the

defendant committed a certain crime. Rather, the court must make an
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individualized determination as to whether other release conditions adequately

protect public safety or guard against the defendant’s flight risk.

D. The Trial Court Rejected Lopez-Valenzuela.

As set forth above, the State was required to prove by clear and convincing

evidence that no other release conditions could adequately protect public safety

and guard against Mr. Simpson’s risk of flight. However, the court denied Mr.

Simpson’s request for an individualized determination. 9/24/2015 P.M. Transcript,

Appendix 5, at 40:18-23. Although the court did allow defense counsel to make a

superficial presentation about Mr. Simpson’s flight risk,5 the court ultimately made

it clear that it would give this evidence no weight, determining that the only

material issue is whether the proof is evident or presumption great that the

defendant committed the alleged crime. See Appendix 6.

The court’s refusal to make an individualized determination deprived Mr.

Simpson of due process. Had the court considered the evidence presented by

defense counsel at the hearing, it is clear that release conditions are available that

would guard against any of the State’s concerns. This is especially true given that

there are no allegations that Mr. Simpson actually engaged in any sexual contact

5 The court also improperly placed the burden on Mr. Simpson rather than the State in
contravention of the Salerno decision. See 481 U.S. at 750 (On top of showing that it was
more likely than not that the arrestee committed the crime, the Government also had to
“convince a neutral decisionmaker by clear and convincing evidence that no conditions of
release can reasonably assure the safety of the community or any person” in a “full-blown
adversary hearing.”).
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with any minors. Rather, he has been charged under a theory of accomplice

liability for allegedly encouraging two minors to engage in sexual activities.

To be sure, Mr. Simpson also poses no flight risk. As was presented to the

judge, his ties to the community are significant. His family is here, his small

business is here, his church is here. Moreover, at the hearing, Mr. Simpson offered

to stipulate to a multitude of release conditions, which would have sufficiently

mitigated any risk of safety to the community or the alleged victims. 9/24/2015

P.M. Transcript, Appendix 5, at 28:25-29:9, 41:10-13, 41:13-15. As noted above,

recent advances in technology ensure that Mr. Simpson would remain compliant

with these release conditions.

Accordingly, the court’s actions violated Mr. Simpson’s right to due process.

E. Other Jurisdictions Support Lopez-Valenzuela.

The Ninth Circuit is not alone. Courts across the country have required

individualized determinations to hold a defendant without bond.

In Hunt v. Roth, the Eighth Circuit examined the constitutionality of a

Nebraska bail provision that denied bail when the “proof is evident or the

presumption great” that the defendant committed sexual offenses involving

“penetration by force or against the will of the victim.” 648 F.2d 1148, 1165 (8th

Cir. 1981), vacated on other grounds sub nom. Murphy v. Hunt, 455 U.S. 478
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(1982). Similar to § 13-3961, the Nebraska bail provision did not require an

individualized evaluation of the defendant’s flight risk. Id. at 1162.

In finding the Nebraska bail provision unconstitutional, the Eighth Circuit

focused on the failure of the provision to require the individual evaluation of the

defendant’s flight risk. Id. The “irrebuttable presumption that every individual

charged with this particular offense is incapable of assuring his appearance by

conditioning it upon reasonable bail or is too dangerous to be granted release” was

a “fatal flaw.” Id. at 1165. As noted by the court, “[t]he constitutional protections

involved in the grant of pretrial release by bail are too fundamental to foreclose by

arbitrary state decree.” Id.

Numerous other state and federal courts have recognized the constitutional

requirement of an individualized evaluation. See Clark v. Hall, 53 P.3d 416, 417

(Okla. 2002) (“We find the statute is unconstitutional because it violates the due

process rights of citizens of this State to an individualized determination to bail.”);

Witt v. Moran, 572 A.2d 261, 267 (R.I. 1990) (procedural requirements of Federal

Bail Reform Act, including allowing trial judge to consider alternative to bail and

prompt detention hearing, “were necessary in order to make the statute conform

with due process”); Huihui v. Shimoda, 644 P.2d 968, 978 (Haw. 1982) (state

statute “exceed[ed] the bounds of reasonableness and due process by conclusively

presuming a defendant’s dangerousness from the fact that he had been charged
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previously with a serious crime and presently with a felony, and by leaving no

discretion in the trial judge to allow bail based on other factors”); Steiner v. State,

763 N.E.2d 1024, 1027-28 (Ind. Ct. App. 2002) (“we find that the trial court must

make an individualized determination that the accused is likely to use drugs while

on bail before it is reasonable to place restrictions on the individual based on that

contingency”); Escandar v. Ferguson, 441 F. Supp. 53, 59 (S.D. Fla. 1977)

(holding that it is “forbidden by the Due Process Clause to blanketly deny bail to

the Petitioners on the basis of a permanent and irrebuttable presumption that they

will not appear in court at all times their presence is required”; the defendant must

be afforded a hearing on the issue); Aime v. Com., 611 N.E.2d 204, 214 (Mass.

1993) (finding that statute did not “pass constitutional muster under the due

process clause” because it did not provide for full hearing procedures); United

States v. Moore, 607 F. Supp. 489, 494 (N.D. Cal. 1985) (holding that statute

designating certain offenses as nonbailable “will not pass constitutional muster

unless its provisions are construed in such a way that defendant can make a

showing based on the particular facts of the case in order to overcome the

presumption”); Augustus v. Roemer, 771 F. Supp. 1458, 1466 (E.D. La. 1991) (“a

statute that creates a class for the purpose of limiting bail eligibility must also

provide for a method of individualized determination citing a compelling reason or

reasons when denying bail”); State v. Wilcenski, 827 N.W.2d 642, 650 (Wis. 2013)
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(finding bail conditions justified because court made an individualized

determination but cautioning that “a mandatory condition of release based solely

on the nature of a charged crime without considering a defendant’s individual

circumstances constitutes an erroneous exercise of discretion in setting bail

conditions”).

II. SECTION 13-3961(A)(3) IS UNCONSTITUTIONALLY PUNITIVE.

In addition, § 13-3961(A)(3) constitutes unconstitutional punishment before

trial. To determine whether a restriction on liberty, such as pretrial detention,

“constitutes impermissible punishment or permissible regulation,” courts first

examine whether the restriction is based on an express intent to inflict punishment.

Salerno, 481 U.S. at 747. If no express legislative intent is present, courts will

infer a punitive purpose if the restriction appears excessive in relation to a

nonpunitive purpose. Id.; see also Lopez-Valenzuela, 770 F.3d at 790.

Even assuming that § 13-3961(A)(3) was adopted for a permissible purpose,

it is excessive to any nonpunitive purpose, such as managing flight risks, because it

prevents any individual consideration as to the necessity of the arrestee’s pretrial

detention. Lopez-Valenzuela, 770 F.3d at 790. The statute necessarily sweeps in

individuals who may not pose any danger to the community or flight risk. Indeed,

there is no mechanism to ensure that pretrial detention is limited to cases where it
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would serve the nonpunitive purpose. This “severe lack of fit” between objective

and restriction shows that § 13-3961(A)(3) is punitive rather than regulatory. Id.

III. THE COURT SHOULD DETERMINE THAT A.R.S. § 13-3961(A)(3)
IS UNCONSTITUTIONAL OR, IN THE ALTERNATIVE, PROVIDE
A FULL INDIVIDUALIZED DETERMINATION.

“Where differing constructions of a statute are possible,” the court has a duty

“to construe it in such a manner that it will be constitutional.” Schecter v.

Killingsworth, 93 Ariz. 273, 282, 380 P.2d 136, 142 (1963); see also State v.

McDonald, 191 Ariz. 118, 120, 952 P.2d 1188, 1190 (App. 1998) (“This court has

a duty to construe a statute so that it will be constitutional if possible.”). This is

not a blank check to effectively rewrite the statute. The court “cannot interpret a

statute in such a way as to do violence to the words or the legislature’s intent.”

Readenour v. Marion Power Shovel, a Div. of Dresser Indus., Inc., 149 Ariz. 442,

445, 719 P.2d 1058, 1061 (1986). Accordingly, if no plausible reading of the

statute would comply with the constitution, the statute must be struck down as

void. For example, in State v. Seyrafi, 201 Ariz. 147, 151 ¶ 19, 32 P.3d 430, 434

(App. 2001), the court of appeals found that a city ordinance creating a mandatory

evidentiary presumption could not be interpreted to be constitutional and hence

was facially invalid and void as unconstitutional.

In light of the Ninth Circuit’s decision in Lopez-Valenzuela, it is clear that

§ 13-3961(A)(3) cannot be interpreted in a constitutional manner. The plain
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language of the statute clearly states that bond eligibility hinges solely on whether

the “proof is evident or presumption great” that the defendant committed the

offense. A.R.S. § 13-3961(A). This language cannot be construed in a manner

consistent with the constitutional requirement that bond eligibility hinges on an

individual evaluation of the defendant.

To the extent, however, that this Court believes the statutory language may

be interpreted in a manner that allows for the constitutionally mandated

individualized evaluation, than it must immediately set a hearing regarding Mr.

Simpson’s eligibility for bond. Following this hearing, Mr. Simpson must be

released unless the State is able to “convince a neutral decision maker by clear and

convincing evidence that no conditions of release can reasonably assure the safety

of the community or any person.” Salerno, 420 U.S. at 755.

IV. THE TRIAL COURT FAILED TO TIMELY RULE AS REQUIRED
BY SIMPSON.

The court’s failure to comply with due process was not limited solely to its

failure to provide an individualized determination. The court also failed to rule in

a timely manner.

As previously detailed, Mr. Simpson filed his Motion on September 4, 2015.

A hearing on the Motion was initially scheduled for September 17, 2015 in the

afternoon. See 9/17/2015 Transcript, Appendix 7. Just hours before the hearing
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was to start, the State disclosed numerous items to the defense, including

interviews with the alleged victims.6 Id. at 5:17-6:4, 13:12-22.

In order to allow the defense time to review this belated disclosure, the court

continued the hearing for a week. The court conducted the evidentiary hearing on

September 24, 2014. See Appendices 4, 5. But the court did not rule on Mr.

Simpson’s Motion until November 6, 2015 – forty-three days after the conclusion

of the evidentiary hearing. See Appendix 6. Absent from the court’s minute entry

was any explanation as to reason for the lengthy delay in ruling on the Motion.

A. Timeliness is Meaningful in Bail Determination.

Pursuant to Arizona Rule of Criminal Procedure 7.4(b), if the defendant's

motion “involves whether the person shall be held without bail . . . a hearing on the

motion shall be held on the record as soon as practicable but not later than seven

days after the filing of the motion.” Id. Arizona law is clear that “while the

accused may be held in custody as he awaits a bail hearing, the hearing should take

place as soon as is practicable to ensure that the accused is afforded due process

and to maintain the presumption of innocence.” See Simpson, 207 Ariz. at 277 ¶

55, 85 P.3d at 494.

While Arizona law is silent regarding the time frame in which a court must

rule on a motion for bail hearing, Rule 7.4(b) and Simpson make it clear that the

6 The State was in possession of this evidence from the earliest stages of the
investigation.
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decision must also issue as soon as practicable. Due process cannot be suspended

pending a decision on the issue given a defendant remains in custody during this

determination. See, e.g., U.S. Const., Amend. 5, 14; Simpson, 207 Ariz. at 277 ¶

55, 85 P.3d at 494. Moreover, other jurisdictions have explicitly recognized that in

order to adequately comply with the Fourteenth Amendment, a court must speedily

determine a defendant’s release conditions. See Mello v. Superior Court, 370 A.2d

1262, 1266-67 (R.I. 1977) (holding that a defendant awaiting a bail revocation

hearing has a right to a speedy determination of his status); Marshall v. Casey, 324

S.E.2d 346, 351-52 (W.Va. 1984) (holding that in a bail revocation hearing “a

speedy and thorough determination of the revocation issue” must be facilitated).

It would be absurd to conclude that a bail hearing must occur no later than

seven days, but that the bail hearing court can issue its ruling forty-three days after

the hearing. This forty-three day delay prejudiced Mr. Simpson in that he

continued to remain in custody, while also further delaying the filing of this

Petition for Special Action.

In order to ensure that all defendants are afforded due process, Arizona must

clarify the law – that a defendant awaiting a ruling on a bail hearing has a due

process right throughout the bail review process. See Simpson, 207 Ariz. at 277,

85 P.3d at 494.
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Here, Mr. Simpson was denied a due process right to a speedy determination

of his release conditions. This unexplained delay denied Mr. Simpson his

fundamental due process right to liberty.

CONCLUSION

The mandate set forth by the Ninth Circuit was clear. Due Process requires

an individualized assessment where the burden is on the State to prove that no

other release conditions can assure the safety of the public and a defendant’s

appearance in future proceedings. The categorical assumption that any individual

charged with Sexual Conduct with a Minor presents an unmanageable risk is

unsupported by evidence and unconstitutionally overbroad. Accordingly, A.R.S. §

13-3961(A)(3) fails to comply with due process.

Here, in contravention of the principles announced in Salerno and Lopez-

Valenzuela, the court refused to make an individualized determination as to Mr.

Simpson’s flight risk or the adequacy of other release conditions. Furthermore, it

took over three months from Mr. Simpson’s arrest for him to receive a ruling from

the trial court concerning his bond eligibility. During those three months, Mr.

Simpson was held without bond. This by itself is a violation of Mr. Simpson’s

right to due process.

Intervention by this Court is necessary to correct this violation of a

fundamental right, to resolve the conflict between this Court’s rulings and Lopez-
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Valenzuela, and to ensure that future defendants charged with non-bondable crimes

under A.R.S. § 13-3961(A)(3) receive the due process afforded to them under the

U.S. and Arizona Constitutions.

RESPECTFULLY SUBMITTED this 20th day of November, 2015.

GALLAGHER & KENNEDY P.A.

By /s/ Woodrow C. Thompson
Woodrow C. Thompson
2575 E. Camelback Road, #1100
Phoenix, AZ 85016

Hector J. Diaz
James L. Burke
QUARLES & BRADY LLP
Two North Central Avenue
Phoenix, AZ 85004-2391

Attorneys for Petitioner
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Exhibit 1 



 

 

IN THE 

Court of Appeals 

STATE OF ARIZONA 
DIVISION ONE 

 

JASON DONALD SIMPSON, a.k.a.      )  Court of Appeals           

JASON DONALD SIMPSON, SR.,        )  Division One               

                                  )  No. 1 CA-SA 15-0292        

                      Petitioner, )  No. 1 CA-SA 15-0295        

                                  )  Consolidated               

                 v.               )                             

                                  )  Maricopa County            

                                  )  Superior Court             

THE HONORABLE PHEMONIA MILLER,    )  No. CR2015-134762-001      

Commissioner of the SUPERIOR      )  No. CR2014-118356-001      

COURT OF THE STATE OF ARIZONA,    )                             

in and for the County of          )                             

MARICOPA,                         )                             

                                  )                             

         Respondent Commissioner, )                             

                                  )                             

STATE OF ARIZONA,                 )                             

                                  )                             

          Real Party in Interest. )                             

__________________________________)                             

                                  )                             

JOE PAUL MARTINEZ,                )                             

                                  )                             

                      Petitioner, )                             

                                  )                             

                 v.               )                             

                                  )                             

THE HONORABLE ROLAND J. STEINLE,  )                             

Judge of the SUPERIOR COURT OF    )                             

THE STATE OF ARIZONA, in and for  )                             

the County of MARICOPA,           )                             

                                  )                             

                Respondent Judge, )                             

                                  )                             

STATE OF ARIZONA,                 )                             

                                  )                             

          Real Party in Interest. )                             

__________________________________)                             

ORDER (amended) 

 

 These matters came on for a telephonic status hearing on 

December 7, 2015.  Counsel for both Petitioners and Real Party in 

Interest, State of Arizona, appeared. 

rbetancourt
Acting Clerk



 

 

At this time a request to consolidate these special action 

matters is before the court and oral consent being given to the 

motion to consolidate, 

IT IS ORDERED consolidating these two special action matters and 

assigning the case to Department A and vacating the previous 

assignment of 1 CA-SA 15-0295 (Martinez) to Department B.   Arizona 

Court of Appeals No. 1 CA-SA 15-0292 shall be the primary cause 

number, and the above caption shall be used on all future filings 

with this court.   

IT IS ALSO ORDERED the response of the State of Arizona to the 

Petition for Special Action shall be filed with this court on or 

before December 9, 2015 and any Reply thereto by Petitioner Martinez 

shall be filed on or before December 18, 2015. 

IT IS FURTHER ORDERED any reply by Petitioner Simpson shall be 

due on or before December 11, 2015. 

     IT IS ALSO ORDERED Petitioners shall serve before the close of 

business on December 8, 2015, the Arizona Attorney General, the 

Speaker of the Arizona House of Representatives and the President of 

the Arizona Senate with complete copies of the Petitions for Special 

Actions and other pleadings filed in these special action matters, 

together with a copy of this Order, to comply with the notice 

requirements of A.R.S. § 12-1841(B) and to provide notice of 

compliance of such service to this court and all parties who have 

appeared herein. 



 

 

     IT IS FURTHER ORDERED that any submission by the Arizona 

Attorney General, Speaker of the House of Representatives or the 

President of the Arizona Senate shall be filed with this court on or 

before January 4, 2016 and with copies served on all parties who have 

entered an appearance herein.  Arizona Rules of Civil Appellate 

Procedure (ARCAP) 13 and 14 shall govern any submission by the 

Arizona Attorney General, Speaker of the House of Representatives and 

President of the Senate, except such submissions shall not exceed 

12,000 words in length if done in proportionately-spaced typeface, or 

35 pages if done in mono-spaced typeface.  Any submission shall be 

for the sole purpose of addressing the constitutionality of A.R.S. § 

13-3961(A)(3).  

     IT IS ALSO ORDERED that any party in this matter wishing to 

respond to any submission made by the Attorney General, Speaker of 

the House of Representatives or the President of the Senate shall 

file such response with the court on or before the 8th day of 

January, 2016 and serve such response on all parties who have 

appeared herein.  All responses shall comply with ARCAP 13 and 14 

except that responses shall not exceed 7,000 words in length if done 

in proportionately-spaced typeface, or 20 pages if done in a mono-

space typeface.  Unless the Attorney General, Speaker of the House or 

President of the Senate actually files a submission in response to 

this order, neither party shall file any additional brief or 

other document further addressing the constitutionality issues raised 

herein. 



 

 

 IT IS FURTHER ORDERED vacating this court’s prior orders 

setting these matters for consideration and oral argument on December 

16, 2015 and December 29, 2015, respectively.  This consolidated 

matter is set for consideration and oral arguments on Wednesday, 

January 13, 2016 at the hour of 11:00 a.m. in Courtroom number Two 

before Department A of the Arizona Court of Appeals, State Court’s 

Building, 1500 West Washington, Phoenix, Arizona  85007.   

 

                           /s/ 

________________________________________ 

               PETER B. SWANN, Judge 

 

  

   

To:          

James L Burke 

Hector J Diaz 

Woody Thompson 

Hannah H Porter 

David R Cole 

Jean-Jacques Cabou 

Sarah R Gonski 

Brian F Russo 

Arthur G Hazelton Jr 
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